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U.S. Customs Service 


Treasury Decisions 


(T.D. 83-79) 


Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 


Dated: March 23, 1983. 





Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Airline Freight Inc., Bay #14, 900 Calcon 
Hook Rd., Sharon Hill, PA; motor carri- 
er; U.S. Fidelity & Guaranty Co. 


Beeman Refrigerated Transport, Inc., Box 
385, Chazy, NY; motor carrier; St. Paul 
Fire & Marine Ins. Co. 


Big Boy’s Rigging Service, Inc., 4312 Pis- 
torio Rd., Baltimore, MD; motor carrier; 
Fireman’s Fund Ins. Co. 


Clifton Trucking Corp., 3445 Paterson 
Plank Rd., North Bergen, NJ; motor 
carrier; Old Republic Ins. Co. 

D 2/22/83 


Cloud Trading, Inc., 709 S. Lane, Seattle, 
WA; motor carrier; Washington Inter- 
national Ins. Co. 


Coast Carloading Co., 2100 Alhambra 
Ave., Los Angeles, CA; motor carrier; 
US. Fidelity & Guaranty Co. 

(PB 1/29/82) D 3/1/83 * 





Feb. 17, 1983 


Feb. 15, 1983 


Feb. 23, 1983 


Oct. 27, 1979 


Feb. 24, 1982 


Jan. 26, 1983 





| Feb. 17, 1983 


Feb. 25, 1983 


Feb. 25, 1983 


Nov. 1, 1979 


Feb. 25, 1982 


Mar. 2, 1983 





Philadelphia, PA 
$50,000 


Ogdensburg, NY 
$50,000 


Baltimore, MD 
$25,000 


Newark, NJ 
$50,000 


Seattle, WA 
$25,000 


Los Angeles, CA 
$50,000 
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Name of principal and surety 





Cranston Trucking Co., 1381 Cranston St., 
Cranston, RI; motor carrier; Federal 
Ins. Co. 


Cushman Cartage & Float Inc., 36 Cush- 
man Rd., St. Catharines, Ontario, 
Canada; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Eagle Air Freight, 15911 Morales, Hous- 
ton, TX; motor carrier; St. Paul Fire & 
Marine Ins. Co. 

D 6/3/82 


Ellex Transportation, Inc., P.O. Box 9637, 
Tulsa, OK; motor carrier; The Aetna 
Casualty & Surety Co. 


Fast Transportation Service, Inc., P.O. 
Box S-5693, Old San Juan, PR; motor 
carrier; Old Republic Ins. Co. 

(PB 11/17/82) D 3/1/83 ? 


Griley Freight Lines, P.O. Box 20039, 
Long Beach, CA; motor carrier; South 
Carolina Ins. Co. 

(PB 11/29/76) D 2/16/83 * 


Hume’s Transport Ltd., 2492 St. Clair 
Ave., W., Toronto, Ontario, Canada; 
motor carrier; Fidelity & Deposit Co. of 
MD 


JR Transportation Services, Inc., RD #6, 
Box 385, Hammonton, NJ; motor carri- 
er; State Farm Fire and Casualty Co. 


Louisville and Nashville Railroad, 908 W. 
Broadway, Louisville, KY; rail carrier; 
Safeco Ins. Co. of America 

D 3/1/83 


Manning Motor Express, Inc., Westwood 
St., P.O. Box 685, Glasgow, KY; motor 
carrier; Liberty Mutual Ins. Co. 


J. J. Mesa Trucking Co., Inc., 1500 S. 
Zarzamora, San Antonio, TX; motor car- 
rier; St. Paul Fire & Marine Ins. Co. 


Regional Storage & Transport, Inc., P.O. 
Box 817, Greenville, NC; motor carrier; 
St. Paul Fire & Marine Ins. Co. 

(PB 3/8/82) D 3/7/83 * 


Seaboard System Railroad, Inc., 500 
Water St., Jacksonville, FL; motor car- 
rier; Safeco Ins. Co. of America 


Southern California Motor Delivery, P.O. 
Box 756, Montebella, CA; motor carrier; 
Mid-Century Ins. Co. 


+ 


ih ier 





| 
| Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Jan. 7, 1983 


Feb. 24, 1983 


Apr. 1, 1980 


Jan. 18, 1983 


Jan. 20, 1983 


Feb. 7, 1983 


Dec. 16, 1982 


Jan. 18, 1983 


Aug. 1, 1981 


Dec. 21, 1982 


Feb. 15, 1983 


Mar. 8, 1983 


Jan. 1, 1983 


Dec. 16, 1981 








Feb. 15, 1983 


Mar. 1, 1983 


Apr. 21, 1980 


Mar. 1, 1983 


Mar. 1, 1983 


Feb. 17, 1983 


Feb. 24, 1983 


Feb. 16, 1983 


Sept. 16, 1981 


Feb. 23, 1983 


Mar. 3, 1983 


Mar. 8, 1983 


Feb. 24, 1983 


Feb. 14, 1983 





Providence, RI 
$50,000 


Buffalo, NY 
$25,000 


Houston, TX 
$25,000 


Houston, TX 
$50,000 


San Juan, PR 
$25,000 


Los Angeles, CA 
$50,000 


Detroit, MI 
$50,000 


Philadelphia, PA 
$25,000 


Cleveland, OH 
$100,000 


Cleveland, OH 
$50,000 


Laredo, TX 
$25,000 


Wilmington, NC 
$25,000 


Tampa, FL 
$50,000 


Los Angeles, CA 
$50,000 
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Filed with district 
director/area 

| director/amount 

| 32 heh Sip 

Southern Carriers, Inc., P.O. Box 631, | Nov. 25, 1982 | Dec. 20, 1982 aa TX 
Galena Park, TX; motor carrier; Allied | $50,000 
Fidelity Ins. Co. 


(PB 11/25/80) D 12/19/82 * 


Date of 


Date of bond approval 


Name of principal and surety 


Sumas Transport, Inc., 1757 W. ervey: Feb. 14, 1983 Feb. 18, 1983 | Seattle, WA 
Rd., Bellingham, WA; motor carrier; St. | $25,000 
Paul Fire & Marine Ins. Co. | } 

Towpich Express Lines, Ltd., 2840 58th | | May 13, 1981 | July 24,1981 | Great Falls, MT 
Ave., S.E., Calgary, Alberta, Canada; | | $25,000 
motor carrier; Royal Ins. Co. of America | } 


D 3/1/83 


Transwares Management Ltd., 27 Manstor Feb. 24, 1983 Mar. 4, 1983 Buffalo, NY 
Rd., Etobicoke, Ontario, Canada; motor | | $40,000 
carrier; Transamerica Ins. Co. | | 


Tri-State Air Cargo, Inc., Tri-State Air- | Nov. 10,1982 | Mar. 1, 1983 Norfolk, VA 
port, P.O. Box 712, Ceredo, WV; motor $25,000 
carrier; Ohio Farmers Ins. Co. | 

Triangle Transportation Inc., 4219 W. Pro- | Dec. 29, 1982 | Feb. 14, 1983 | Los Angeles, CA 

duce Plaza, Vernon, CA; motor carrier; | | $50,000 

Great America Ins. Co. 


Trucking Services, Inc., P.O. Box 229, Car- | Jan. 14, 1983 | Mar. 3, 1983 | St. Louis, MO 
linville, IL; motor carrier; The Ameri- | $50,000 
can Ins. Co. 


Vaughn Rue Produce Co., Inc., P.O. Box | Jan. 21, 1983 | Feb. 23, 1983 | Wilmington, NC 


7235, Wilson, NC; motor carrier; United | $25,000 
States Fire Ins. Co. 











1Surety is Lumbermen’s Mutual Casualty Co. 

?Principal is Acosta Fast Transportation Services, Inc.; Surety is Peerless Ins. Co. 
3Surety is Liberty Mutual Ins. Co. 

‘Surety is U.S. Fidelity & Guaranty Co. 

5 Surety is Federal Ins. Co. 


BON-3-03 
GEORGE C. STEUART 


(For Marilyn G. Morrison 
Director, Carriers, Drawback and Bonds Division.) 


(T.D. 83-80) 


Drawback Contract—Flaxseed 


The proposed Customs Regulations revision of Part 22 relating to 
drawback was published in the Federal Register, August 26, 1982. 
Section 22.6(a) through (i) of the regulations, relating to general 
drawback rates is being removed from the revision to the regula- 
tions, Part 191. This section is not of sufficient general applicability 
to be included in the revision. However, no member of the public 
would be forfeiting any rights and benefits by its removal. As ad- 
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vised in the Notice of Proposed Rulemaking, general drawback con- 
tracts would be published as Treasury Decisions designed to take 
the place of the eliminated section. The following is one such con- 
tract. 
File: DRA-1 
Dated: March 17, 1983. 
MarILyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


DRAWBACK CONTRACT UNDER 19 U.S.C. 1313(a) For ARTICLES 
MANUFACTURED WITH THE USE OF FLAXSEED 


Drawback may be allowed under the provisions of section 313(a), 
Tariff Act of 1930, upon the exportation of linseed oil, linseed oil 
cake, and linseed oil meal, manufactured with the used of imported 
flaxseed, subject to the following special requirements: 

(1) The mill zones hereinafter referred to embrace: New York 
Mill Zone: Maine, New Hampshire, Vermont, Massachusetts, Con- 
necticut, New York (except Buffalo), New Jersey, Pennsylvania 
(except Pittsburgh), Delaware, Maryland, and Rhode Island. Buffa- 
lo Mill Zone: Buffalo, N.Y., Pittsburgh, Pa., West Virginia, Ohio, 
Indiana, Michigan, and Kentucky. Chicago Mill Zone: Minnesota, 
South Dakota, Wisconsin, Illinois, Iowa, Nebraska, Missouri, and 
Kansas. West Coast Mill Zone: Washington, Idaho, Oregon, Califor- 
nia, Nevada, Utah, and Arizona. 

(2) Except as provided for in paragraph (3) of this Treasury Deci- 
sion, the manufacturing period (hereinafter referred to as the ab- 
stract period) of each crusher shall be coextensive with the with- 
drawal of one or more entire lots or cargoes of imported flaxseed, 
from the storage tanks and the manufacture into oil and cake of 
the flaxseed so withdrawn. A cut-off shall be made at the storage 
tanks after the withdrawal of one or more complete lots or cargoes, 
and all the seed from such lots or cargoes in process or contained 
in bins, screens, conveyors, cookers, presses, expellers, etc., shall be 
manufactured during the abstract period in order that there may 
be no overlapping of seed and product from one abstract period to 
another. If any seed withdrawn from the storage tanks during any 
abstract period is disposed of without being manufactured into the 
products specified in this Treasury Decision, it shall be reported on 
the certificate of manufacture provided for in paragraph (4) of this 
Treasury Decision. The quantity of seeds so withdrawn shall be 
stated according to its condition as imported. 

(3) Should it become necessary for a crusher to terminate an ab- 
stract period before the complete withdrawal from the storage 
tanks of any lot or cargo of imported flaxseed contained therein, a 
cut-off shall be made at the storage tanks and the quantity of im- 
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ported flaxseed remaining in the tanks after the cut-off shall be de- 
termined by weighing, gauging, or measuring under the supervi- 
sion of a Customs officer. Upon application to the district director 
in whose district the plant of the crusher is located, a Customs offi- 
cer shall be assigned for this purpose. All flaxseed withdrawn from 
storage before the cut-off shall be manufactured into oil and cake 
or otherwise disposed of before a new abstract period is begun. 

(4) At the conclusion of each abstract period during which a 
crusher manufactures oil, cake, or meal for exportation with draw- 
back, such crusher shall file a certificate of manufacture, constitut- 
ing an abstract of his manufacturing records, with the district di- 
rector at any one of the following ports: Philadelphia, Pa.; Chicago, 
Ill.; Cleveland, Ohio; San Francisco, Calif.; Seattle, Wash.; or with 
the area director at New York, N.Y. 

(5) Such certificate shall show the inclusive dates of manufac- 
ture; the quantity, identity, and value (if valuable wastes occur) of 
the imported flaxseed or screenings, scalpings, chaff, or scourings 
used; the quantity by actual weight and value, if any, of the mate- 
rial removed from the foregoing by screening prior to crushing; the 
quantity and kind of domestic merchandise added, if any; the quan- 
tity by actual weight or gauge and value of the oil, cake, and meal 
obtained; and the quantity and value, if any, of the waste incurred. 
The quantity of imported flaxseed, screenings, scalpings, chaff, or 
scourings used or of material removed shall not be estimated nor 
computed on the basis of the quantity of finished products, ob- 
tained, but shall be determined by actually weighing the said flax- 
seed, screenings, scalpings, chaff, scourings, or other material; or, 
at the option of the crusher, the quantities of imported materials 
used may be determined from Customs weights, as shown by the 
import entry covering such imported materials, and the Govern- 
ment weight certificate of analysis issued at the time of entry. The 
entire period covered by an abstract shall be deemed the time of 
separation of the oil and cake covered thereby. 

(6) The drawback allowance shall not exceed 99 percent of the 
duty paid on the quantity of imported flaxseed, screenings, scalp- 
ings, chaff, or scourings used in the manufacture of the exported 
products, less the quantity of such imported materials which the 
value of the waste will replace, as shown by the abstract of the 
manufacturing records provided for above. 

(7) The drawback allowance shall be distributed to the oil and 
cake in accordance with their relative values at the time of separa- 
tion, and the drawback allowance on the processed oil and on the 
oil meal shall be the drawback accruing to the raw oil and to the 
cake from which the processed oil and the meal, respectively, were 
produced. 

(8) In order that the relative values may be determined for use as 
the bases for the distribution of the drawback to the several prod- 
ucts as prescribed in section 313(a), Tariff Act of 1930, each crusher 
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operating under the provisions of this Treasury Decision shall file 
with the area director, New York, N.Y., within 10 days after the 
lst and the 15th days of each month a statement in duplicate show- 
ing the quantity of oil in barrels of 375 pounds each and the quan- 
tity of cake or meal in tons of 2,000 pounds delivered each day 
from the mill during the preceding period (that is, lst to 15th or 
16th to the last day of the month) to points in the zone in which 
the mill is located. The total daily quantity and value of such prod- 
ucts delivered with drawback not reserved by the crusher and the 
total daily quantity of such products delivered with drawback re- 
served by the crusher shall be stated separately. The value of oil 
shall be shown on the carload raw basis in barreled condition, that 
is, if the oil was processed, the processing differential shall be de- 
ducted, or, if it was delivered in tank wagons or tank cars, the bar- 
reling differential shall be added. The values of cake and meal 
shall be shown on the carload basis in bags. The values of oil, cake, 
and meal, as outlined above, shall be reported on the basis of the 
invoices of sale, without deduction for the cost of containers and 
other charges. 

(9) Upon receipt of the statements from the crushers concerned, 
the area director at New York shall determine and declare the 
daily average values of the raw linseed oil and linseed cake manu- 
factured by the crushers in each mill zone. Such daily average 
values shall be ascertained in the following manner: 

(i) The total quantity of oil delivered on a certain day by all 
crushers in a given mill zone to points within that zone, with draw- 
back not reserved by the crushers, divided into the amount of 
money received by the crushers for such oil (the quotient to be ex- 
tended to 6 decimal places), less the amount deducted for the cost 
of packing and other charges incurred after separation shall be the 
daily average value of such oil. 

(ii) The total quantity of cake delivered on a certain day by all 
crushers in a given mill zone to points within that zone, with draw- 
back not reserved by the crushers, divided into the amount of 
money received by the crushers for such cake (the quotient to be 
extended to 6 decimal places), less the amount deducted for the cost 
of packing and other charges incurred after separation, shall be the 
daily average value of such cake. 

(iii) The total quantity of meal delivered on a certain day by all 
crushers in a given mill zone to points within that zone, with draw- 
back not reserved by the crushers, divided into the amount of 
money received by the crushers for such meal (the quotient to be 
extended to 6 decimal places), less the amount deducted for the cost 
of packing, grinding, and other charges necessary to reduce such 
meal to a cake basis, shall be the daily average value of the cake 
from which such meal was ground. 
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(iv) The weighted average of the two values determined in ac- 
cordance with paragraphs (9) (ii) and (iii) of this Treasury Decision 
shall be the daily average value of the cake concerned. 

(v) If no deliveries of oil, cake, or meal are made to a point in the 
mill zone on a certain day, the last daily average value established 
by the area director at New York for that product shall be used as 
the value thereof for the day on which no deliveries were made. 

(vi) The amount to be deducted from the delivered value of oil, 
cake, or meal by the area director at New York to make relative 
value at the point of separation shall be an average amount for 
each zone obtained by averaging the cost of packing and other 
charges of all crushers within the zone concerned. In order that 
this deduction may be made, each crusher shall furnish the area 
director at New York, from time to time as the director may re- 
quest, a statement showing such costs and charges. 

(10) After the close of each calendar month the area director at 
New York shall prepare for each mill zone a statement showing 
the daily average values of cake and oil ascertained as above, and 
shall transmit to the district directors at Philadelphia, Chicago, 
Cleveland, San Francisco, and Seattle copies of such statements as 
cover zones in which crushers who file abstracts at the respective 
ports are located. 

(11) To ascertain the relative values of the cake and oil for the 
period covered by an abstract, the district director concerned shall 
add the daily average values for his zone of cake and oil, respec- 
tively, as furnished by the area director at New York, for each day 
of the period covered by the abstract and shall divide the totals 
thus obtained by the number of such daily average values. 

(12) Upon the application of any crusher operating under this 
Treasury Decision, the district director at any of the above-men- 
tioned ports is authorized to advise such crusher of the daily aver- 
age values of cake and oil established by the area director at New 
York for the zone in which the crusher is located, and of the rela- 
tive values of such products as determined for the period covered 
by an abstract filed by such crusher with the district director to 
whom application has been made. 

(13) If a crusher desires to file his abstract at one of the above- 
enumerated ports not located within the mill zone in which his 
plant is situated, the daily average values of the oil and cake for 
the zone in which the plant of the crusher is situated shall be certi- 
fied by the area director at New York to the district director at the 
port where such abstract is to be filed, on the request of such 
crusher; and the district director at such port shall ascertain the 
relative values of the products for the period covered by the ab- 
stracts in the manner prescribed in paragraph (11) of this Treasury 
Decision. 

(14) If the records of the manufacturer do not show the quantity 
of oil cake used in the manufacture of the exported oil meal and 


401-206 0 - 83 - 2 
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the quantity of oil meal obtained, the net weight of the oil meal 
exported shall be regarded in liquidation as the weight of the oil 
cake used in the manufacture thereof. 

(15) If various tanks are used for the storage of imported flax- 
seed, the mill records shall show by a definite designation the tank 
or tanks in which each lot or cargo is stored. 

(16) If raw or processed oil manufactured during different periods 
of manufacture is intermixed in storage, a record shall be main- 
tained showing the quantity, identity, and kind of oil so inter- 
mixed. Identification shall be made in accordance with section 
191.22(c), Customs Regulations. If oil is intermixed is delivered to 
manufacturers who use the oil in the manufacture of articles to be 
exported, the certificate of delivery shall show the certificates of 
manufacture from which such oil may have originated. 

(17) If linseed cake or meal is placed in storage, it shall be segre- 
gated by abstract periods or marked to show the period in which it 
was manufactured. 

(18) Each manufacturer or producer of articles covered by the 
above drawback rate shall submit to the regional commissioner 
where drawback entries will be filed, a statement in duplicate de- 
scribing the methods used in the manufacture or production of the 
products involved and setting forth the records it agrees to keep for 
the purpose of complying with the drawback law and regulations 
and for providing all the data required for the proper liquidation of 
certificates of manufacture and drawback entries filed hereunder. 
If the statement shows that the methods and records described 
therein enable the manufacturer or producer to comply with the 
law and regulations, the regional commissioner shall approve the 
statement and promptly notify the applicant, in writing, of such 
action. 

If drawback entries are to be liquidated at more than one region- 
al office, two additional copies of the statement shall be required 
for each additional office. In such case, the regional commissioner 
at the place first listed in the drawback statement shall approve 
the statement, if that action is warranted, and promptly notify the 
applicant, in writing, of such action. 

Revised statements covering changes in drawback statements 
filed under this Treasury Decision shall be handled in accordance 
with the previously discussed provisions. 

The allowance of drawback on articles covered by this Treasury 
Decision shall be subject to compliance with the applicable provi- 
sions of Part 191. 
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(T.D. 83-81) 


Autolog Corp., et al., v. Regan, et al. (Civil Action No. 82-2275 
before the U.S. District Court for the District of Columbia, 
March 8, 1983) 


The following Memorandum Opinion by Judge John H. Pratt for 
the U.S. District Court for the District of Columbia sustains an 
interpretation of the coastwise laws (46 U.S.C. 289, 833) by the 
Customs Service. 

Dated: March 28, 1983. 

MarILyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


U.S. District CouRT FOR THE DISTRICT OF COLUMBIA 


AUTOLOG CORPORATION, ET AL., PLAINTIFFS v. DONALD T. REGAN, 
SECRETARY OF THE TREASURY, ET AL., DEFENDANTS 


(Civil Action No. 82-2275) 


Memorandum Opinion 


This matter comes before the Court on the following motions: 


1. Motion of defendant Scandinavian World Cruises (Baha- 
mas) Ltd. (SWC) for summary judgment against all plaintiffs 
and intervenor-plaintiffs except Acadian Shipping Corporation; 

2. Motion of defendant SWC for summary judgment against 
intervenor-plaintiff Acadian Shipping Corporation; 

3. Motion of the federal defendants to dismiss or, in the al- 
ternative, for summary judgment; 

4. Unopposed motion of defendant Scandinavian World 
Cruises, Inc. to dismiss for lack of personal jurisdiction, insuffi- 
cient service of process and improper venue; 

5. Cross-motion of plaintiffs for summary judgment; 

6. Cross-motion of intervenor-plaintiffs Trailer Marine Trans- 
port, Drummond Lighterage Co. and Acadian Shipping Corpo- 
ration for partial summary judgment; and 

7. Cross-motion of intervenor-plaintiff Seafarers Internation- 
al Union of North America for partial summary judgment. 

For the reasons set forth below, we grant the motion of defend- 
ant SWC for summary judgment on the ground that the original 
plaintiffs lack standing and on the further ground that as to the 
complaints of intervenor-plaintiffs there is no genuine issue as to 
any material fact and defendant SWC is entitled to judgment as a 
matter of law pursuant to Fed.R.Civ.P. 56. We also grant the 
motion of the federal defendant, in the alternative, for summary 
judgment and the unopposed motion of defendant Scandinavian 
World Cruises, Inc. to dismiss for lack of personal jurisdiction, in- 
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sufficient service of process and improper venue. In addition, we 
deny the cross-motion of intervenor-plaintiffs for partial summary 
judgment. Finally, in light of our decision that the original plain- 
tiffs lack standing, we find it unnecessary to reach their motion for 
summary judgment. 


FACTUAL BACKGROUND 


This action was brought to challenge the legality under the 
United States coastwise laws of the operation of three foreign-flag 
vessels, which are engaged in the transport of passengers and their 
personal automobiles between New York, Port Canaveral and 
Miami, respectively, and Freeport, Grand Bahama Island. The 
original plaintiffs in this action consist of four interstate auto- 
mobile carriers and a local union representing the employees of 
one motor carrier plaintiff (hereinafter referred to collectively as 
the “motor carriers’). Also, intervening as plaintiffs are: the Sea- 
farers International Union of North America (SIU), which repre- 
sents unlicensed seamen crewing U.S.-flag vessels engaged in deep 
sea, Great Lakes and inland waterway commerce; and three U:S.- 
flag water carriers or prospective water carriers transporting or 
qualified to transport cargo in the U.S. coastwise trade. Named as 
defendants in this action are: Scandinavian World Cruises (Baha- 
mas) Ltd. (SWC), a corporation organized under the laws of the Ba- 
hamas and registered to do business in the State of Florida, which 
operates cruise ships between the U.S. and the Bahamas; Scandina- 
vian World Cruises, Inc., a Florida corporation which is not yet 
operational and which is an entity distinct from co-defendant SWC; 
the Interstate Commerce Commission (ICC); and Donald T. Regan, 
Secretary of the Treasury, sued in his capacity as the official re- 
sponsible for enforcement of U.S. cabotage and customs laws. 

This case was previously before the Court on the motion by 
plaintiff for a preliminary injunction to compel the Secretary of 
the Treasury to enforce U.S. coastwise law and to prohibit defend- 
ant SWC from transporting passengers and their automobiles be- 
tween U.S. ports indirectly by way of Freeport, Grand Bahama 
Island. After hearing oral argument and receiving testimony on 
plaintiffs’ motion for a preliminary injunction on September 2, 
1982, this Court issued an order denying the motion on September 
21, 1982. 

To review the facts briefly, defendant SWC operates three pas- 
senger vessels in the U.S.-Bahamas trade. One vessel, the M/S 
Scandinavian Sea, provides weekly service between Port Canaver- 
al, Florida and Freeport, Grand Bahama Island. A second vessel, 
the M/S Scandinavian Sun, makes daily round trip voyages be- 
tween Miami, Florida and Freeport. A third vessel, the M/S Scan- 


‘For more detailed background on this case we refer those interested to the Findings of Fact and Conclusions 
of Law that this Court rendered in connection with the Order of September 21, 1982, denying plaintiffs’ motion 
for a preliminary injunction. 
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dinavia, plies the New York to Freeport leg of SWC’s tripartite 
service, making one round trip approximately every five days. 

Each of these vessels carries both passengers and their personal 
automobiles in a ferry-type drive-on/drive-off manner. The maxi- 
mum passenger and vehicle capacities of each ship are as follows: 


M/S Scandinavian Sea—1,100 passengers, 75 vehicles. 
M/S Scandinavia—1,600 passengers, 400 vehicles. 
M/S Scandinavian Sun—1,100 passengers, 124 vehicles. 

Passengers traveling on any SWC vessel pay the same price 
whether or not they bring along an automobile; if they elect to 
bring along their automobile, it is carried as accompanied baggage. 
Passengers drive their vehicles directly on to SWC ships at their 
port of embarkation and drive them off at their port of disembar- 
kation without the assistance of stevedores. During the voyage pas- 
sengers may leave personal belongings in their cars and are per- 
mitted access to their vehicles. 

Upon arrival of any SWC vessel at Freeport, passengers must 
disembark with their vehicles and clear Bahamian customs and im- 
migration. Passengers may remain in the Bahamas as long as they 
desire and use their vehicles to visit beaches, resorts and hotels. 
Passengers may cruise back to their port of origin on the same 
vessel upon which they arrived or to a different U.S. port on one of 
the other two SWC vessels. 

Although defendant SWC’s cruise service involves only indirect 
transportation of passengers and vehicles between U.S. ports, de- 
fendant SWC advertized its service under the following headline: 
“Cruise to Florida for Less than it Costs to Drive” from New York. 
According to data provided by SWC to the intervenor-plaintiff 
water carriers in the course of discovery, 75 percent of the passen- 
gers who booked passage from October 10, 1982 to December 31, 
1982, on the M/S Scandinavia from New York to Freeport had ad- 
vance reservations to continue to Florida aboard another SWC 
vessel. Ninety percent of those ‘“through-booked” passengers left 
for Florida on the first or second day after arriving in Freeport. 
Table I to Motion of Intervenor-Plaintiffs Trailer Marine Trans- 
port, Drummond Lighterage Company and Acadian Shipping Cor- 
poration for Partial Summary Judgment. 

More pertinent to the legal issues in this case, the figures con- 
cerning the “through-booking”’ of passengers’ accompanied vehicles 
are much the same. Almost 98 percent of vehicles transported on 
the M/S Scandinavia from New York to Florida were covered by 
advance reservations to continue to ports in Florida aboard other 
SWC vessels. Over 93 percent of these vehicles departed for Florida 
on the first or second day after their arrival in Freeport. Jd. Table 
z. 
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DISCUSSION 


A. STANDING 


As a preliminary matter, the “case or controversy” requirement 
of Article III compels us to inquire whether the plaintiffs and in- 
tervenor-plaintiffs have standing to bring this action.” The term 
standing, as the Supreme Court has noted, subsumes a blend of 
constitutional requirements and prudential considerations. Warth 
v. Seldin, 422 U.S. 490, 498 (1975). Recent decisions make clear that 
there are at least three elements a plaintiff must establish in order 
to satisfy the constitutionally imposed standing requirement. 


* * * at an irreducible minimum, Art. III requires the part 
who invokes the court’s authority to ‘show [1] that he personal- 
ly has suffered some actual and threatened injury as a result 
of the putatively illegal conduct of the defendant,’ * * * [2 
that the injury ‘fairly can be traced to the challenged action 
and [8] ‘is likely to be redressed by a favorable decision,’ * * *. 
(citations omitted). 

Valley Forge Christian College v. Americans United for Separation 
of Church and State, 454 U.S. 464, 472 (1982); see also Community 
Nutrition Institute v. John R. Block, No. 81-2191, slip op. at 7 (D.C. 
Cir. Jan. 21, 1983). 

Beyond the constitutional requirements of injury-in-fact, causa- 
tion and redressability, there are certain prudential principles that 
inhere within the concept of standing. One of these considerations 
is simply that a plaintiff generally must assert his own legal rights 
and cannot rest his claim for relief on the legal rights of others. 
Warth v. Seldin, 422 U.S. at 499. Also, of particular significance to 
the question of whether the present litigants possess standing, the 
interest sought to be protected by a complainant must fall “argu- 
ably within the zone of interests to be protected or regulated by the 
statute or constitutional guarantee in question, Association of Data 
Processing Service Orgs. v. Camp, 397 U.S. 150, 153 (1970). 

With these general principles in mind, we turn to address the 
standing of the individual plaintiffs and intervenor-plaintiffs. 


1. Plaintiff Motor Carriers 


The original plaintiffs are all associated with the carriage of 
automobiles by land between New York and Florida. While these 
plaintiffs may have succeeded in demonstrating sufficient loss to 
their businesses to meet the injury-in-fact requirement of Art. III 
standing, we conclude that they clearly fail to meet two other 
standing requirements. First, plaintiffs have not shown that the 
injury to their businesses is likely to be redressed by an order of 


2 At the time we denied plaintiffs’ motion for a preliminary injunction, we noted that we had “substantial 
doubt” as to whether the original plaintiff had standing but, since the issue was neither fully briefed nor argued 
at that time, we reserved the issue and assumed for the sake of argument that the plaintiffs had standing. Ex- 
cerpt from Transcript of Proceedings of Hearing on Motion for Preliminary Injunction, at 1. Similarly, in our 
Order of October 1, 1982, granting the motion by Acadian Shipping Corporation (then d.b.a. Aquilla Partner 
Corporation) to intervene in this action, we expressly reserved the question of the intervenor’s standing. 





CUSTOMS 13 


this Court enjoining SWC from operating its cruise service, when 
U.S.-flag carriers, particularly intervenor-plaintiff Acadian Ship- 
ping Corporation, are poised to enter the business of ferrying auto- 
mobiles between New York and Florida. Secondly, plaintiff motor 
carriers have also failed to demonstrate that they fall within the 
“zone of protected interests” under U.S. cabotage laws. 

One of the constitutionally imposed requirements of standing is a 
showing that the injury is likely to be redressed by a favorable de- 
cision. Valley Forge Christian College v. Americans United For Sep- 
aration of Church and State, 454 U.S. at 472. In other words, there 
must be an adequate connection between the alleged injury and the 
relief requested of the Court. Recently, the D.C. Circuit, in the 
course of reversing a District Court dismissal of a consumer chal- 
lenge to certain milk marketing orders on the ground that the con- 
sumers lacked standing, instructed us not to place too heavy a 
burden on the plaintiff to prove redressability. Community Nutri- 
tion Institute v. John R. Block, No. 81-2191, slip op. at 15-16. The 
court held that it would be unreasonable to require a plaintiff to 
prove that granting the requested relief is certain to alleviate his 
injury. Jd., at 15. 

In the present case, however, plaintiff motor carriers have not 
made out a creditable case that there is even a slim possibility that 
their injury will be redressed by our action. Plaintiffs fails to show 
that the relief they seek will prevent other U.S. water carriers, 
particularly one of the intervenor-plaintiffs in this action, from 
competing with their business of transporting vehicles by land and 
thus eroding their market position. Therefore, plaintiffs have 
wholly failed to satisfy the redressability requirement of Art. III 
standing. 

Plaintiffs also lack standing, under the prudential branch of 
standing, because they do not fall within the “zone of protected in- 
terests” under U.S. coastwise law, since they are not in the busi- 
ness of waterborne carriage of cargo between U.S. ports.* To come 
within the zone of interests the complaining parties must have 
stated an interest which is arguable from the face of the statute. 
Tax Analysts & Advocates v. Blumenthal, 566 F. 2d 130, 142 (D.C. 
Cir. 1977), cert. denied, 434 U.S. 1086 (1978).* The relevant statutes 
for this purpose are 46 U.S.C. § 289 (1976), which prohibit foreign- 
flag vessels from transporting passengers between U.S. ports, and 
46 U.S.C. § 883 (Supp. IV 1980) (the Jones Act), which prohibits for- 


3Two of the plaintiff motor carriers, Autolog and Auto Express, also appear to allege standing as potential 
entrants into the coastwise transport of automobiles between New York and Florida. According to testimony 
given at the preliminary injunction hearing, however, the plaintiffs were merely exploring the possibility of 
entry into the business of coastwise water carriage. Such speculative future conduct is not, in our view, suffi- 
cient to bring them within the zone of protected interests under U.S. coastwise law. 

“Although the U.S. Supreme Court has not undertaken to establish guidelines for applying the zone of inter- 
ests test, and therefore, some have suggested that the zone standard has been abandoned, this Circuit has reaf- 
firmed the existence of the zone test. Control Data Corp. v. Baldridge, 655 F. 2d 283, 291 (D.C. Cir.), cert. denied, 
454 U.S. 881 (1981). 
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eign-flag vessels from transporting merchandise between US. 
ports. 

Neither of these statutes, on their face, protect U.S. land carrier 
from competition via water by foreign vessels. The purpose of these 
statutes is to protect and foster the U.S. merchant marine. Without 
a showing of more than mere adverse competitive impact, the 
plaintiff motor carriers do not qualify as persons entitled to protec- 
tion under these statutes. See Control Data Corporation v. Bal- 
dridge, 655 F. 2d 283, 295 (D.C. Cir.) cert. denied, 454 U.S. 881 
(1981). 

Plaintiffs also seek to establish standing under the Interstate 
Commerce Act, 49 U.S.C. § 10922 (Supp. IV 1980) (formerly 49 
U.S.C. § 909), on the ground that defendant SWC failed to obtain a 
certificate of convenience and necessity from the ICC. We agree 
with defendant SWC that since there has been no showing that it 
would be denied such a certificate if it had sought one, the causa- 
tion element of the injury-in-fact aspect of standing is missing. 

For all of the above-described reasons, we hold that plaintiff 
motor carriers lack standing. 


2. Intervenor-Plaintiffs, SIU and the U.S.-Flag Water Carriers 


The four intervenor-plaintiffs are all associated in one way or an- 
other with the U.S. maritime industry. Intervenor-plaintiff SIU 
represents unlicensed seaman who serve as the crews of U.S.-flag 
vessels which engage in deep sea, Great Lakes and inland water- 
way commerce in cargo and passengers. SIU does not, however, 
possess any members who are currently serving as the crews of 
U.S.-flag vessels engaged in the coastwise trade between New York 
and Florida. As a consequence, defendants argue that SIU has suf- 
fered no concrete injury-in-fact. 

Two of the other intervenor-plaintiffs, Drummon Lighterage 
Company (Drummond) and Trailer Marine Transport Company 
(TMT), are both operators of U.S.-flag vessels, which are qualified 
to engage in the U.S. coastwise trade. Since neither of these lines is 
presently in the business of transporting cargo between New York 
and Florida, nor does either line carry or plan to carry any passen- 
gers, defendants again argue that intervenor-plaintiffs lack stand- 
ing because they fail to allege sufficient injury-in-fact. 

The fourth intervenor-plaintiff, Acadian Shipping Corporation 
(Acadian) (formerly doing business as Aquilla Partner Corporation), 
is allegedly in the process of acquiring a vessel from the U.S. Mari- 
time Administration, which it plans to operate in the business of 
ferrying vehicles between New York and Florida. Defendants con- 
tend that Acadian’s interest is too tenuous to support standing be- 
cause Acadian’s contract to acquire the vessel in question is subject 
to numerous contingencies and because Acadian’s proposed service, 
even if it ultimately goes into operation, will not compete directly 
with defendant SWC’s combined passenger-auto cruise service. 
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Although we are aware that complainants must allege percepti- 
ble and concrete injuries rather than mere conjectural and hypo- 
thetical damages in order to satisfy the injury-in-fact aspect of Art. 
III standing, Public Citizen v. Lockheed Aircraft Corp., 565 F. 2d 
708, 715 (D.C. Cir. 1977), we find that the intervenor-plaintiffs satis- 
fy the injury-in-fact element in this case. Regarding the seamen’s 
union, it will supply the crew for the U.S. vessel which intervenor 
Acadian plans to operate in the New York to Florida trade under 
the terms of a fleetwide collective bargaining agreement entered 
into between the vessel’s operator and the SIU.* Thus, SIU will 
suffer direct and immediate loss if intervenor-plaintiff Acadian’s 
proposed service is competitively damaged by defendant’s SWC’s 
present operation. 

Similarly, the opportunity for U.S.-flag operators Drummond and 
TMT to enter service between New York and Florida may be di- 
rectly curtailed by defendant SWC’s current cruise service. Aca- 
dian, as a declared entrant into the U.S. coastwise trade between 
New York and Florida, has demonstrated a sufficient threat of im- 
mediate harm to establish injury-in-fact. See Public Citizen v. Lock- 
heed Aircraft Corp., 565 F. 2d at 714-15. 

Although we hold, albeit with some reluctance, that these four 
intervenor-plaintiffs have sustained their burden of demonstrating 
injury-in-fact, they do not appear to fall within the zone of inter- 
ests protected by 46 U.S.C. § 289, which prohibits the carriage of 
passengers between U.S. ports aboard foreign-flag vessels. Since 
none of U.S.-flag carriers involved in this case are presently carry- 
ing passengers or propose to carry passengers in the future, they 
are not entitled to assert the protection afforded by section 289.° 

We are not moved by the bootstrap argument of intervenor-plain- 
tiffs Drummond, TMT and Acadian that they fall within the zone 
of interests protected by 46 U.S.C. § 289 (relating to passengers) as 
well as the zone protected by the Jones Act, 46 U.S.C. § 883 (relat- 
ing to cargo). Intervenor-plaintiffs contend that sections 289 and 
883 must be read in pari passu because both provisions share an 
identity of purpose, namely, to preserve the monopoly in USS. 
coastwise trade for U.S. vessels. Memorandum of Points and Au- 
thorities in Support of Intervenor-Plaintiffs for Summary Judg- 
ment, at 38. While the overall purpose behind U.S. cabotage laws 
may in fact be the same, effect must be given to the scope and lan- 
guage of each individual section of those laws. For this reason, we 
conclude that whatever standing the intervenor-plaintiffs may 


5The seamen’s union has previously been held to have standing to challenge violations of U.S. maritime law. 
See Curran v. Laird, 420 F. 2d 122, 126 (D.C. Cir. 1969) (American sailors have standing to challenge executive 
action in disregarding statutory mandate to use U.S. vessels for transportation of military cargo). 

® Although members of intervenor-plaintiff SIU allegedly crew certain passenger vessels, in this instance their 
claim is derivative—based on the future cargo service planned by intervenor-plaintiff Acadian—and thus, SIU 
does not have standing under the passenger-related statute, 46 U.S.C. § 289. 


401-206 0 - 83 - 3 
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have is limited and that they may only assert standing under the 

Jones Act, relating to the carriage of cargo.’ 

B. MeErITs OF INTERVENOR-PLAINTIFFS CLAIM UNDER THE JONES 
Act, 46 U.S.C. § 883 


The intervenor-plaintiffs allege that defendant SWC’s carriage of 
passengers’ personal vehicles violates the Jones Act because it in- 
volves the transportation of “merchandise” on foreign-flag vessels 
between U.S. ports via a foreign port. Section 27 of the Merchant 
Marine Act of 1920 (referred to as the Jones Act) provides: 


No merchandise shall be transported by water, or by land 
and water, on penalty of forfeiture of the merchandise * * * 
between points in the United States * * * either directly or 
via a foreign port, or for any part of the transportation, in any 
other vessel than a vessel built in and documented under the 
laws of the United States and owned by persons who are citi- 
zens of the United States * * *. (emphasis supplied). 

46 U.S.C. § 883. 


The Jones Act prohibits the carriage of “merchandise” between 
U.S. ports on foreign-flag vessels even indirectly via a foreign port, 
if the intervening stopover involves a “simple transshipment.” 
American Maritime Ass’n v. Blumenthal, 590 F. 2d 1156, 1165 (D.C. 
Cir. 1978), cert. denied, 441 U.S. 9438 (1979). 

The statute now known as the Jones Act was amended by Con- 
gress in 1893 ® to close a loophole created by the decision in United 
States v. 250 Kegs of Nails, 52 F. 231 (D.Cal. 1892), aff'd. 61 F. 410 
(9th Cir. 1894). In that case, the government unsuccessfully sought 
forfeiture of 250 kegs of nails which had been transported in a Bel- 
gium vessel from New York to Antwerp, there unloaded and re- 
loaded upon a British vessel, which then transported the same 
nails to California. At the time of that decision, the Jones Act did 
not contain the phrase “either directly or via a foreign port” and 
thus, the statutory ban was held not to encompass the shipment of 
merchandise between two U.S. ports indirectly by way of a foreign 
port aboard two different vessels. By adding those words to the 
Jones Act, Congress plugged the loophole regarding “simple trans- 
shipment” from a foreign port. See American Maritime Ass'n v. 
Blumenthal, 590 F. 2d at 1165. 

Since it is evident that defendant SWC could not avoid the Jones 
Act prohibition by simple transshipment in a foreign port using 
two separate vessels,® the crucial inquiry in this case is whether or 
not passengers’ accompanied vehicles constitute “merchandise” 
within the meaning of the statute. Defendant SWC does not trans- 


7For reasons similar to those stated above, supra at pp. 8-9, we also find that the intervenor-plaintiffs lack 
standing under the Interstate Commerce Act. 

* Act of February 15, 1893, ch. 117, 27 Stat. 455. 

* Although we do not reach the issue of whether defendant SWC’s service violates 46 U.S.C. § 289 because we 
have determined that intervenor-plaintiffs lack standing thereunder, if we were to reach this issue, we would 
hold that section 289’s ban on the transportation of passengers between U.S. ports indirectly via a foreign port, 
does not apply when two vessels are employed, as in the SWC service. 
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port automobiles except when they are accompanied by their 
owners. Therefore, defendant SWC argues, with support from the 
federal defendants, that SWC’s transport of passengers’ personal 
vehicles must be considered accompanied baggage rather than 
“merchandise” within the meaning of the statute. Moreover, the 
defendants contend that their position is supported by the Customs 
Service, which issued two letters stating that SWC’s proposed Ba- 
hamas services would not violate the Jones Act. Exhibits I & J to 
the Motion by Defendant SWC for Summary Judgment. 

Intervenor-plaintiffs, on the other hand, maintain that passenger 
personal vehicles must be considered “merchandise” in light of the 
plain meaning of the statute and because Customs Service rulings 
to the contrary are either erroneous or inapplicable. As one basis 
for this argument, plaintiffs point to the fact that the vast majority 
of vehicles transported by SWC from New York to Freeport are 
booked through to Florida and leave for Florida within 2 days after 
their arrival in Freeport. Thus, plaintiffs argue that, although 
these vehicles are accompanied baggage in one sense, they must 
also be considered “merchandise” because the purpose of their 
owners is to transport their vehicles to Florida however temporary 
their stay. Memorandum of Points and Authorities in Support of 
Motion of Intervenor-Plaintiff TMT, Drummond and Acadian, at 
25-26. 

According to the intervenor-plaintiffs, their argument that pas- 
sengers’ vehicles must be considered “merchandise” also rests on 
the plain meaning of the fifth proviso of the Jones Act. That sec- 
tion reads in pertinent part: 


Provided further, That this section shall not apply to the 
transportation of merchandise loaded on railroad cars or to 
motor vehicles with or without trailers, and with their passen- 
gers or contents when accompanied by the operator thereof, 
when such railroad cars or motor vehicles are transported in 
any railroad car ferry operated on the Great Lakes * * *. 

46 U.S.C. § 883. 


Applying the principle expressio unius est exclusio alterius, interve- 
nor-plaintiffs reason that absent such express statutory exception, 
the transportation of a motor vehicle accompanied by its operator 
is prohibited by the Jones Act. In effect, intervenor-plaintiffs ask 
us to conclude that although the term “merchandise” was unde- 
fined in the original statute, that Congress, by subsequently exclud- 
ing accompanied autos on Great Lakes ferries, implicitly defined 
the term “merchandise” to include such accompanied vehicle. 

For several reasons, however, we must reject intervenor-plain- 
tiffs reasoning and hold as a matter of law that defendant SWC’s 
cruise operation does not violate the Jones Act. First, the interve- 
nors’ argument, to the extent that it rests on statutory construc- 
tion, is unpersuasive because there is no evidence that when Con- 
gress added the fifth proviso it intended to define the previously 
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undefined term “merchandise.” The legislative history behind the 
passage of the fifth proviso does not in any way indicate that by its 
adoption Congress was attempting to define “merchandise.” See 
Great Lakes Car Ferries Hearings Before House Comm. on Merchant 
Marine and Fisheries, 74th Cong., lst Sess. 12-13 (1935); see also 
Exhibit J to Memorandum of Points and Authorities in Support of 
Defendant SWC’s Motion for Summary Judgment. 

A second reason for rejecting the intervenors’ position that ac- 
companied vehicles are ‘“merchandise”’ lies in the consistent line of 
Customs rulings holding that accompanied automobiles are not 
merchandise. As previously mentioned, Customs issued two rulings 
expressly upholding defendant SWC’s cruise service under the 
Jones Act well before it was inaugurated. Jd., Exs. I & J. These rul- 
ings followed several prior rulings in which the agency addressed 
the same issue. On earlier occasions, the Customs Service expressed 
the “opinion that an automobile may be treated as a personal be- 
longing accompanying passengers or, in other words, as accompa- 
nied baggage, and therefore, there would not, on the voyage in 
question, be a violation of section 883, Title 46, United States 
Code.” Customs Ruling 216.131 (May 25, 1970); see also Customs 
Ruling 101818 (Nov. 4, 1975). Although the intervenors suggest that 
these Customs rulings are only entitled to “some deference,” we 
find them persuasive both because the term “merchandise” is not 
defined in the statute and because such rulings emanate from the 
agency charged with enforcing this law. 

Lastly, we are convinced that intervenor-plaintiffs’ interpretation 
must be rejected from a common sense evaluation of the term 
“merchandise.” The vehicles which are carried aboard defendant 
SWC’s vessels have all the attributes of baggage: they are carried 
aboard the vessels by their operators, remain accessible during the 
voyage and can be used for storage throughout such cruise. Al- 
though vehicles are not customarily thought of as baggage, we feel 
that in this context it would be absurd to consider them other than 
passengers’ accompanied baggage and therefore, outside the scope 
of the term “merchandise” under the Jones Act. !° 

For all of the foregoing reasons, we must grant defendant SWC’s 
motions, and the motion of the federal defendants, in the alterna- 
tive, for summary judgment and deny intervenor-plaintiffs’ cross- 
motions for partial summary judgment on the ground that there is 
no dispute as to any material fact and that defendants are entitled 
to judgment as a matter of law on the issue presented under the 
Jones Act. 


We do not suggest that a person might claim that a fleet of vehicles constitutes accompanied baggage for 
purposes of evading the Jones Act prohibition. Obviously, such a blatant evasion of the Jones Act would call for 
a different reading of the term “merchandise.” 
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C. Unopposep Motion oF DEFENDANT SCANDINAVIAN WORLD 
Cruises, Inc. (SWCI) To Dismiss ror LACK OF PERSONAL JURIS- 
DICTION, INSUFFICIENT SERVICE OF PROCESS AND IMPROPER 
VENUE 

Co-defendant SWCI moved to be dismissed from this action on 
the grounds of lack of personal jurisdiction, insufficient service of 

process and improper venue pursuant to Fed.R.Civ.P. 12(b)(2), (3) 

and (5). Defendant SWCI is apparently a non-operating corporate 

entity which is allegedly separate and distinct from defendant 

SWC. Plaintiffs served SWCI by mail at the address of defendant 

SWC but this service is not sufficient under Fed.R.Civ.P. 4(d\3), 

which calls for personal service to be made upon SWCI’s registered 

agent. Since intervenor-plaintiffs have not bothered to oppose 

SWCI’s motion to dismiss, we grant the motion on the ground of 

insufficient service of process without reaching the other grounds 

for dismissal raised by defendant SWCI. 
An order consistent with the foregoing has been entered this day. 
John H. Pratt, 
U.S. District Judge. 


March 8th, 1983. 


U.S. District CourRT FOR THE DISTRICT OF COLUMBIA 


AUTOLOG CORPORATION, ET AL., PLAINTIFFS v. DONALD T. REGAN, 
SECRETARY OF THE TREASURY, ET AL., DEFENDANTS 


(Civil Action No. 82-2275) 


ORDER 


Upon full consideration of the motions for summary judgment by 
defendant Scandinavian World Cruises (Bahamas) Ltd. and by the 
federal defendants and the oppositions thereto; the unopposed 
motion to dismiss by defendant Scandinavian World Cruises, Inc.; 
the cross-motions by intervenor-plaintiffs for partial summary judg- 
ment and the oppositions thereto; and upon consideration of the 
entire record herein, it is by the Court this 8th day of March, 1983, 

Ordered that the motions by defendant Scandinavian World 
Cruises (Bahamas) Ltd. for summary judgment be and the same 
hereby are granted; and it is 

Ordered that the motion by the federal defendants in the alterna- 
tive for summary judgment be and the same hereby is granted; and 
it is 

Ordered that the cross-motions by intervenor-plaintiffs for partial 
summary judgment be and the same hereby are denied, and it is 

Ordered that the unopposed motion of defendant Scandinavian 
World Cruises, Inc. to dismiss be and the same hereby is granted; 
and it is 
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Further ordered that this action is dismissed. 
JOHN H. Pratt, 
U.S. District Judge. 


(19 CFR Parts 10 and 143) 
(T.D. 83-82) 


Informal Entry for United States Goods Returned 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to es- 
tablish informal entry procedures, pursuant to section 202 of Pub. 
L. 96-609, for certain products of the United States which have not 
been advanced in value or improved in condition while abroad. The 
purpose of the amendments is to allow importers of these products 
to use the informal entry procedures which are less costly, com- 
plex, and time consuming than the formal entry procedures. 


EFFECTIVE DATE: May 5, 1983. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
Herbert Geller, Duty Assessment Division (202-566-5307); Legal 
Aspects: Darrell D. Kast, Entry Procedures and Penalties Division 


(202-566-5874), U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All merchandise imported into the customs territory of the 
United States must be “entered.”’ The entry of that merchandise 
means that the consignee (or importer, or agent of either) has filed 
with the appropriate Customs officer the documentation required 
to secure the release of the imported merchandise from Customs 
custody. Generally, shipments of merchandise valued at $250 or 
less are permitted to be entered under an “informal entry.” An in- 
formal entry is one in which documentation requirements are held 
to a minimum (usually a single brief Customs form), and release of 
the merchandise is immediate upon payment of any estimated 
duties and taxes. Section 143.21, Customs Regulations (19 CFR 
143.21), lists the types of merchandise which may be entered under 
an informal entry, and section 143.23, Customs Regulations (19 
CFR 143.23), sets forth the documentation required for such en- 
tries. 

Section 202 of Pub. L. 96-609 amended section 498(a) of the Tariff 
Act of 1930 (19 U.S.C. 1498(a)), by providing for a new subsection (2) 
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which permits informal entry of certain U.S. products and reads as 
follows: 


(2) Products of the United States, when the aggregate value 
of the shipment does not exceed $10,000 and the products are 
imported— 

(A) for the purposes of repair or alteration prior to re- 
exportation, or 

(B) after having been either rejected or returned by the 
foreign purchaser to the United States for credit. 

The provisions of section 202 are intended to permit the Secre- 
tary of the Treasury to prescribe informal entry procedures for the 
entry of products of the United States valued at $10,000 or less re- 
turned to the United States for the specified purposes. It is inevita- 
ble that some goods exported by U.S. companies will be returned to 
the United States for the specified purposes. The informal proce- 
dures which would be available to enter such returned goods are 
less costly, complex, and time consuming than the formal entry 
procedures, and would aid businesses, particularly small and 
medium sized businesses, in engaging in the exportation of mer- 
chandise. Whereas the formal entry procedure ordinarily requires 
the services of a customhouse broker, the posting of bonds, a 
formal appraisement of the merchandise, and the like, the informal 
entry procedure generally requires no bond, no formal appraise- 
ment, and permits the entry documents to be filled out by the im- 
porter. Under this procedure, the Customs officer examines, ap- 
praises, classifies, and releases the merchandise to the importer 
upon payment of duties and taxes. 

In light of Pub. L. 96-609, on March 18, 1982, Customs published 
a notice in the Federal Register (47 FR 11706), proposing to add a 
new paragraph (j) to section 143.21 to permit informal entry for 
those products of the United States described in section 202 of Pub. 
L. 96-609. In addition, a new paragraph (h) would be added to sec- 
tion 143.23 to specify that Customs Form 3311 will serve as the in- 
formal entry document for products of the United States returned 
for purposes of repair or alteration prior to reexportation, and that 
Customs Forms 3311 and 7501 are required for United States prod- 
ucts returned either rejected or for credit. Lastly, a new paragraph 
(j) would be added to section 10.1, Customs Regulations (19 CFR 
10.1), setting forth the informal entry procedures for qualifying 
United States products returned (referencing the requirements 
stated in new section 143.23(h)). 

Pursuant to the notice, interested parties were given until 
May 17, 1982, to submit comments on the proposal. After consider- 
ation of the three comments received, the amendments to Parts 10 
and 143 are being adopted as proposed. 
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DISCUSSION OF COMMENTS 


While all three of the commenters supported the proposal, one 
offered several additional recommendations. 

The commenter recommends that Customs should eliminate the 
distinction between Customs Forms 7501 and 3311 for entry of 
American goods returned within the scope of section 202 of Pub. L. 
69-609, and generally, to authorize use of Customs Form 7501 for 
any type of informal entry. Due to the requirements of the Bureau 
of Census to publish statistics concerning imports, Customs notes 
that Customs Form 7501 must remain a requirement. Customs 
Form 3311 is required for ascertainment of the duty-free status of 
the merchandise. Also, section 143.23(f) provides for the use of Cus- 
toms Form 7501 for merchandise released under the immediate de- 
livery procedure or the entry documentation required by section 
142.3(a). The commenter also suggests that Customs increase the 
value limitation for informal entries from the present $250 to 
$1000. Customs notes that the value limitation of $250 is statutory, 
any increase in the amount would require Congressional action, 
and the suggestion is beyond the scope of these amendments. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


It is hereby certified under the provisions of section 3 of the Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)) that the rule will not have 
a significant economic impact on a substantial number of small en- 
tities. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List or SuBJEcTs IN 19 CFR 
Part 10: Customs duties and inspection, imports, exports 
Part 143: Customs duties and inspection, imports 
AMENDMENTS TO THE CUSTOMS REGULATIONS 


Parts 10 and 143, Customs Regulations (19 CFR Parts 10, 143), 
are amended as set forth below: 
WILLIAM VON RAAB, 
Commissioner of Customs. 
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Approved: March 17, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 5, 1983 (48 FR 14595)] 


Part 10—ArTICLES CONDITIONALLY FREE, SuBJECT To A REDUCED 
RATE, ETC. 


§ 10.1, Customs Regulations (19 CFR 10.1), is amended by adding 
a new paragraph (j) to read as follows: 


§ 10.1 DOMESTIC PRODUCTS; REQUIREMENTS ON ENTRY. 


* * * * * * * 


(j) In the case of products of the United States, when the aggre- 
gate value of the shipment does not exceed $10,000 and the prod- 
ucts are imported— 

(1) For the purposes of repair or alteration, prior to reexporta- 
tion, or 

(2) After having been either rejected or returned by the foreign 
purchaser to the United States for credit, free entry thereof may be 
made under item 800.00, Tariff Schedules of the United States, on 
Customs Form 3311, (a Customs Form 7501 must be submitted as 
well for articles, described in paragraph (b) of this section and 
143.23(h) of this chapter) executed by the owner, importer, consign- 
ee, or agent and filed in duplicate, without regard to the require- 
ment of a certificate of exportation or evidence of similar purport, 
unless the Customs officer has reason to believe that Customs 
drawback or exemption from internal revenue tax, or both, were 
probably allowed on exportation of the articles or that they are 
otherwise subject to duty. The person making entry shall show on 
Customs Form 3311 the name of the importing conveyance, the 
date of its arrival, the name of the country from which the articles 
were returned to the United States, and the value of the articles. 
The person making entry shall also produce evidence of his right to 
make entry (except as provided in § 141.11(b) of this chapter). If the 
Customs officer is not entirely certain that the articles to be en- 
tered under this paragraph by a nominal consignee are products of 
the United States, the actual owner or ultimate consignee thereof 
may be required to execute a Customs Form 3311. 

(R.S. 251, as amended (19 U.S.C. 66), section 481, 46 Stat. 789 (19 U.S.C. 1481), sec- 


tion 484, 46 Stat. 722, as amended (19 U.S.C. 1484), section 498, 46 Stat. 728, as 
amended (19 U.S.C. 1498), section 624, 46 Stat. 759 (19 U.S.C. 1624)) 


Part 143—CoNsuMPTION, APPRAISEMENT AND INFORMAL ENTRIES 


1. § 148.21, Customs Regulations (19 CFR 143.21), is amended by 
adding a new paragraph (j) to read as follows: 
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§ 148.21 MERCHANDISE ELIGIBLE FOR INFORMAL ENTRY. 
(j) Products of the United States, when the aggregate value of the 
shipment does not exceed $10,000 and the products are imported— 
(1) For the purposes of repair or alteration prior to reexportation, 


or 
(2) After having been either rejected or returned by the foreign 
purchaser to the United States for credit. 
2. § 143.23, Customs Regulations (19 CFR 143.23), is amended by 
adding a new paragraph (h) to read as follows: 


§ 148.23 Form OF ENTRY. 


* * * * * * * 


(h) Products of the United States being returned for which infor- 
mal entry is permitted by § 143.21(j), may be cleared as follows: 

(1) For products of the United States returned for the purposes of 
repair or alteration prior to reexportation, Customs Form 3311 will 
serve as informal entry. 

(2) For products of the United States after having been either re- 
jected or returned by the foreign purchaser for credit, Customs 
Form 7501, annotated “informal entry” in the upper right hand 
corner, and Customs Form 3311 will serve as informal entry. 

(R.S. 251, as amended (19 U.S.C. 66), section 481, 46 Stat. 789 (19 U.S.C. 1481), sec- 


tion 484, 46 Stat. 722, as amended (19 U.S.C. 1484), section 498, 46 Stat. 728, as 
amended (19 U.S.C. 1498), section 624, 46 Stat. 759 (19 U.S.C. 1624)) 





U.S. Customs Service 


Customs Service Dectstons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 
JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 83-11) 


This Ruling Holds That a Foreign-Flag Yacht May Not Be Time 
Chartered and Used To Transport Passengers Between US. 
Ports (46 U.S.C. 289) 


Date: August 26, 1982 
File: VES-4-03-CO:R:CD:C 
105747 JM 

This ruling concerns the use of a foreign-flag yacht in the United 
States. 

Issue: Whether a French-flag yacht may be chartered for use in 
the United States for pleasure purposes? 

Facts: Four Frenchmen plan to charter a French-flag yacht for 
use in the United States. The charterers plan to board the yacht in 
North Carolina, sail to Bermuda and then sail to Newport, Rhode 
Island, where they will leave the yacht and fly back to France. A 
captain and cook will be assigned to the yacht and paid by the 
charterers. The inquirer asks whether this use of the vessel will 
violate any laws of the United States. 

Law and analysis: Title 46, United States Code, section 289, a 
coastwise law of the United States administered by the U.S. Cus- 
toms Service, provides in pertinent part that no foreign vessel shall 
transport passengers between ports or places in the United States, 
either directly or by way of a foreign port. The statute provides a 
penalty of $200 for each passenger so transported and landed. 

25 
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Under section 4.50(b), Customs Regulations (19 CFR 4.50(b)), a 
passenger within the meaning of the coastwise laws is defined as 
“any person carried on a vessel who is not connected with the oper- 
ation of such vessel, her navigation, ownership or business.”’ 

The inquirer characterizes the proposed charter as a bareboat 
charter. However, the nature of a charter is a question of fact to be 
determined by the circumstances of the case. Under a bareboat or 
demise charter, the owner relinquishes complete control and man- 
agement to the charterers for the charter period. If the owner re- 
tains any degree of management or control, however slight, the 
charter is a time or voyage charter. The decisive factor is whether 
complete control and management has been surrendered by the 
owner to the charterers so that for the charter period the char- 
terers are in effect the owners pro hac vice (i.e., for this turn; for 
this one particular occasion). 

The importance of whether or not the yacht is under a bareboat 
or time charter relates to the determination as to whether or not 
the charterers are “passengers” under 46 U.S.C. 289. 

Under admiralty law, bona fide bareboat charterers of vessels 
are considered as owners pro hac vice and, since owners of vessels 
are not considered to be “passengers” as defined in section 4.50(b), 
Customs Regulations, bareboat charterers are not covered by the 
term “passengers” in 46 U.S.C. 289. 

In this case, condition 11 of the charter agreement states that if 
“the charterer wishes to utilize the services of a captain and/or 
crew members in connection with the operation and management 
of the yacht, whether said captain and/or crew members are fur- 
nished by the owner or by the charterer, it is agreed that said cap- 
tain and/or crew members are agents and employees of the char- 
terer and not of the owner.” While this alone indicates that the 
charter is a bareboat charter, it is noted that the charter agree- 
ment goes on to provide that if the owner provides his own captain 
and/or crew, the captain “shall handle clearance and the normal 
running of the yacht subject to the limitations of this charter party 
. . . the captain shall be responsible for the safe navigation of the 
yacht, and the charterer shall abide by his-judgment as to sailing, 
weather, anchorages, and pertinent matters.” Thus, it appears that 
the owner will retain a degree of management and control through 
his employee, the “captain”, and that therefore the charter is a 
time charter and the charterers would be considered “passengers.” 

Therefore, if the time charterers are embarked on the foreign- 
flag vessel in North Carolina, are transported via Bermuda to New- 
port, Rhode Island, and are disembarked in Newport, there would 
be a violation of title 46 United States Code, section 289. It appears 
that condition 14 of the charter agreement, which does not apply to 
this case, covering the “operation of the yacht (by the charterer) 
himself,” and providing for a certification as to the charter’s com- 
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petence with regard to seamanship, piloting, etc., is intended to 
cover a bareboat charter situation. 

Holding: The charterers under the proposed charter arrange- 
ment will be operating the yacht under a time charter. Operation 
of the vessel on the proposed voyage will constitute a violation of 
title 46, United States Code, section 289. 


(C.S.D. 83-12) 


This Decision Addresses the Method of Valuation Under Section 
402(b) and (e), Tariff Act of 1930, as Amended by the Trade 
Agreements Act of 1979, of Reject Material and Scrap Pro- 
duced in a Foreign Trade Zone. 


Date: September 15, 1982. 
File: CLA-2 CO:R:CV:V 
542835 LPD 


To: District Director of Customs, Mobile, Alabama 36601 
From: Director, Classification and Value Division 


Subject: Internal Advice Memorandum Dated March 24, 1982, 
Concerning Merchandise Undergoing Manufacture in a For- 
eign-Trade Zone 

This is in further regard to the above-referenced memorandum 
and a reply memorandum from the Chief, Drawback and Bonds 
Branch, dated June 4, 1982, advising that the Value Branch would 
respond to the value questions which you raised. 

In your memorandum you stated that carbon steel plate from 
various countries is imported into the United States to be admitted 
to the foreign-trade zone (zone) at Panama City, Florida, for proc- 
essing into finished steel pipe. The steel plate is admitted into the 
zone in both privileged and nonprivileged status, depending upon 
whether a dumping order has been issued. After processing, the 
finished steel pipe is removed for export to be used in oil piplines. 

In processing the carbon plate into steel pipe, reject pipe and 
steel scrap by-products are produced. Because the reject pipe does 
not meet the manufacturer’s specifications for use in oil pipelines, 
it is withdrawn from the zone for consumption in the United States 
for use in water and irrigation lines and storm drains. The scrap 
by-products, steel shavings, are entered and sold for their scrap 
value. 

You wish to know how to determine the value of this merchan- 
dise. 

Sections 146.21(c\3)(i) and (ii), Customs Regulations provide that 
privileged foreign merchandise is appraised and classified accord- 
ing to its condition and quantity, and according to the rates of duty 
and tax, in force on the date of filing the request for privileged for- 
eign status and is valued in accordance with the appropriate sec- 
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tions of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA). 

Section 146.48(e), Customs Regulations provides that articles com- 
posed entirely of nonprivileged merchandise or in part of nonprivi- 
leged merchandise and in part of privileged merchandise are ap- 
praised and classified in accordance with their character and condi- 
tion at the time of their constructive transfer into the customs ter- 
ritory and are valued in accordance with the approriate sections of 
the Tariff Act of 1930, as amended. However, the following ex- 
penses are excluded in determining the dutiable value of such mer- 
chandise: 

1. The cost of fabrication or other processing as well as the 
general expenses and profit related to zone operations; and, 

2. All other expenses incurred in the zone incidental to plac- 
ing the article in condition, packed ready for transfer, and 
freight, insurance, and similar costs incurred after the article 
is packed ready for transfer into the customs territory. 

In addition, charges or expenses incurred for transportation, in- 
surance, and related services incident to the international ship- 
ment of the merchandise from the country of exportation to the 
place of importation in the United States also would be excluded 
from the dutiable value of the merchandise. 

If the reject pipe is comprised entirely of privileged material, it 
would be valued under section 402(b), Tariff Act of 1930, as amend- 
ed by the TAA, dutiable at the rates of duty in force, and according 
to its condition and quantity, on the date that the request for privi- 
leged foreign status was filed. 

Reject pipe comprised entirely of nonprivileged merchandise or a 
combination of privileged and nonprivileged merchandise would be 
valued under section 402(e), TAA, in accordance with its character 
and condition at the time of its transfer into the customs territory, 
making allowance for the exclusions set forth above. The net result 
is that the nonprivileged foreign merchandise would be valued at 
its cost to the importer, exclusive of international shipping costs. 

In determining the value of merchandise comprised of a combi- 
nation of privileged foreign and nonprivileged merchandise, the 
cost of the privileged components would be based upon its condition 
and quantity and according to the rates of duty and tax in force on 
the date of filing the request for privileged foreign status. 

The scrap, if not classified under a free provision, would be 
valued according to its sale price or market value at the time of its 
constructive transfer from the zone into the customs territory in 
accordance with section 500, Tariff Act of 1930, as amended. 
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(C.S.D. 83-13) 


This Decision Holds That A Nonproducing and Abandoned, 
Plugged or Capped Oil Well on the United States Outer Conti- 
nental Shelf Is Not a Point Subject to the Coastwise Laws 


Date: September 16, 1982 
File: VES-3-15-CO:R:CD:C 
105794 PH 

This ruling concerns the applicability of the coastwise laws to a 
point on the United States outer continental shelf at which an oil 
well has been plugged because it has been determined to be non- 
productive. 

Issue: Whether a plugged or capped oil well on the United States 
outer continental shelf is a point subject to the coastwise laws? 

Facts: The inquirer represents the owners of a United States-flag 
jack-up drilling rig located more than 40 miles off the shore of 
Alaska in Norton Sound. The owners of the drilling rig intend to 
transport it to a drilling site more than 3 miles off the shore of 
Long Beach, California. The drilling rig is to be transported on a 
foreign-flag submersible barge. 

In a ruling dated July 1, 1982 (file VES-3-15-CO:R:CD:C 105698 
PH), we ruled that the coastwise laws are violated when a United 
States-flag jack-up drilling rig is towed on a foreign-flag submers- 
ible barge from a point more than 40 miles off the shore of Alaska 
(assumed to be a point subject to the coastwise laws) to a point 
more than 3 miles off the shore of Long Beach, California, if there 
is an installation or device submerged onto or attached to the outer 
continental shelf at the latte: point; but those laws are not violated 
if there is no installation or device submerged onto or attached to 
the outer continental! shelf at the latter point. 

In a request for a ruling supplementing our July 1, 1982, ruling, 
the inquirer submits additional information about the point from 
which the drilling rig is to be transported. That point is to be 
plugged and abandoned as a non-producing well. The procedure for 
plugging a non-producing well is described in an affidavit by the 
inquirer’s client as set forth below. 

After a determination is made that the well is a non-producing 
well, a cement plug is set at the bottom of the smallest diameter 
string of casing cemented in the well. This plug extends up into the 
casing and down into the uncased open hole in the earth below the 
casing. A second plug is then set at approximately mid-depth in the 
well, on top of a mechanical sealing component which is placed 
inside the smallest diameter casing. A third plug is then set ap- 
proximately 200-500 feet below the mud line inside the smallest di- 
ameter casing. All casings are then severed at a point approximate- 
ly 5-15 feet below the mud line so that nothing of the well is left 
protruding above the point at which the casings were severed. The 
rig is jacked down into the water until it is in a floating mode and 
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the legs have been raised up from the seabed. Nothing remains 
behind protruding up from the seabed or in the water to identify 
where the drilling had taken place. 

The inquirer requests a ruling that the point on the United 
States outer continental shelf from which the drilling rig is trans- 
ported, as described above, is not a point subject to the coastwise 
laws. 

Law and analysis: Title 46, United States Code, section 883, in 
part, prohibits the transportation of merchandise between points in 
the United States embraced within the coastwise laws, either di- 
rectly or via a foreign port, or for any part of the transportation, in 
any other vessel than a vessel built in and documented under the 
laws of the United States and owned by citizens of the United 
States. Section 316(d) of title 46, with certain exceptions not here 
relevant, prohibits the engagement in salvaging operations by a 
foreign vessel ““* * * on the Atlantic or Pacific coast of the United 
States, in any portion of the Great Lakes * * * or in territorial 
waters of the United States on the Gulf of Mexico * * * .” The Cus- 
toms Service has long held that points in the territorial waters of 
the United States are points in the United States embraced within 
the coastwise laws. The territorial waters of the United States do 
not extend beyond the territorial sea, defined as the belt, 3 nautical 
miles wide, adjacent to the coast of the United States and seaward 
of the territorial sea baseline (Treasury Decision 78-440). 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended by the Outer Continental Shelf Lands Act Amendment of 
1978 (48 U.S.C. 1333(a)) (the Act), provides, in part, that the laws of 
the United States are extended to the subsoil and seabed of the 
outer continental shelf (shelf) and to all installations and other de- 
vices permanently or temporarily attached to the seabed which 
may be erected thereon for the purpose of exploring for, develop- 
ing, or producing resources therefrom to the same extent as if the 
shelf were an area of exclusive Federal jurisdiction located within 
a state. The 1978 amendment to section 4(a) of the Act substituted 
“and all installations and other devices permanently or temporar- 
ily attached to the seabed” for ‘‘and fixed structures.” 

Treasury Decision 54281(1), publishing an abstract of a Customs 
decision dated December 11, 1956, stated, in part, that the coast- 
wise laws are extended to mobile rigs during the period they are 
secured to or submerged onto the seabed of the shelf. Subsequent 
rulings applied the same principles to drilling platforms, artificial 
islands, and similar structures. 

In ruling letter VES-3-15 RRUCDC 104880 JL, October 22, 1980 
(published as Customs Service Decision 81-95), Treasury Decision 
54281(1) was expanded so that the Customs and navigation laws, in- 
cluding the coastwise laws, apply to devices such as a buoy marker 
submerged onto or attached to the shelf for the purpose of resource 
exploration operations, and to a well casing with attendant accesso- 
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ry systems, when submerged into the seabed of the shelf. The basis 
for expanding Treasury Decision 54281(1) was the 1978 amendment 
to section 4(a) of the Act. 

Our October 22, 1980, ruling letter was modified by ruling letter 
VES-3-15 CO:R:CD:C 104983/104880 JM, Febraury 26, 1981. In this 
ruling, we held that a point at which no buoy marker is submerged 
onto or attached to the shelf and no well has been sunk into the 
seabed is not a coastwise point even if there are buoys or wells in 
the general vicinity. 

In a telegram dated July 27, 1979 (file VES-5-13/VES-10-01/ 
VES-10-02-R:CD:C 104099 JL), we ruled that the use of a foreign- 
flag vessel in salvage operations and the removal of a drilling rig 
located on the outer continental shelf is prohibited by 46 U.S.C. 
316(d). 

Our October 22, 1980, ruling letter was predicated upon a factual 
situation in which the locations of activity (the points on the outer 
continental shelf where the merchandise and/or passengers were 
to be unladed) were “* * * either operational locations which are 


sites selected for drilling and marked by buoys attached to the 
seabed, or locations where a well has been drilled and casings and 
pipes are in place in the seabed awaiting the placement of a pro- 
duction platform or vessel for the extraction of the mineral depos- 
it.” Our July 27, 1979, telegram pertained to “* * * salvage oper- 
ations and wreck removal of the rig which sustained a 


blowout * * *.” 

In the case at hand, the drilling rig will be transported from a 
well that has been concluded to be non-producing and has been 
sealed. Thus this case is distinguished from our October 22, 1980, 
ruling letter. There is no apparent circumstance in this case which 
would result in the application of the statute covering coastwise 
salvage (46 U.S.C. 316(d)) and so this case is also distinguished from 
our July 27, 1979, telegram. (See definitions of “salvage” and relat- 
ed terms in de Kerchove’s International Maritime Dictionary (1954 
edition), pages 622 and 623, and Black’s Law Dictionary (1968 edi- 
tion), page 1506.) A non-producing well that has been sealed or 
plugged as described in the affidavit is not, in our opinion, an in- 
stallation or other device attached to the seabed of the outer conti- 
nental shelf for the purpose of exploring for, developing, or produc- 
ing resources therefrom so that it would be a coastwise point by 
virtue of 43 U.S.C. 1333(a). Accordingly, we conclude that the aban- 
doned and plugged well from which the drilling rig is to be trans- 
ported is not a point subject to the coastwise laws. 

Holding: A plugged or capped oil well on the United States outer 
continental shelf, plugged as described in this ruling, is not a point 
subject to the coastwise laws. 

Effect on other rulings: Ruling letter VES-3-15 RRUCDC 104880 
JL, October 22, 1980 (C.S.D. 81-95), and telegram VES-5-13/VES- 
10-01/VES-10-02-R:CD:C 104099 JL, July 27, 1979, distinguished. 
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(C.S.D. 83-14) 


This Ruling Holds That Freight Charges From U.S. Port of Ex- 
portation to Foreign Assembler’s Plant Are Not Part of Compo- 
nent Value Under Item 807.00, TSUS and TAA 


Date: September 22, 1982 

File: CLA-2 CO:R:CV:V 

542832 MK 

TAA #53 

To: District Director of Customs, New Orleans, Louisiana 70130 
From: Director, Classification and Value Division 


Subject: Dutiability of Freight Costs from U.S. Port of Exporta- 
tion to the Foreign Assembler’s Plant; I.A. 64/82 


Your memorandum of April 15, 1982 (received from the Customs 
Information Exchange on May 26, 1982), forwarded a request for 
Internal Advice submitted by the attorney for (the importer). 

The importer supplies U.S. components free of charge to an as- 
sembler in El Salvador. The merchandise is eligible for a partial 
exemption from duty under item 807.00, TSUS, and transaction 
value is the agreed upon basis of appraisement. 

The attorney notes that under the laws in effect prior to the ef- 
fective date of the Trade Agreements Act of 1979 (TAA), Customs 
deducted freight costs to the U.S. port of exportation in arriving at 
the net dutiable value under item 807.00, but did not deduct freight 
costs from the U.S. port of exportation to the foreign assembler’s 
plant. 

Under the TAA, the Statement of Administrative Action, and 
section 152.103 of the regulations, the value of an assist (the statu- 
tory definition of which covers the components in question) in- 
cludes transportation costs to the place of production. The attorney 
therefore contends that under the TAA freight costs to the assem- 
bler’s plant should be deducted in arriving at the dutiable value 
under item 807.00. 

Item 807.00 provides for: 

A duty upon the full value of the imported article, less the 
cost or value of such products of the United States (see head- 
note 3 of this subpart) 

Headnote 3 of Part 1B, Schedule 8, TSUS provides that: 

(a) The value of the products of the United States assembled 
into the imported articles shall be— 

(i) the cost of such products at the time of last purchase; or 
(ii) if no charge is made, the value of such products at the 
time of shipment for exportation, as set out in the invoice 

and entry papers * * * 

Section 10.17, Customs Regulations, contains essentially the same 
language as the cited headnote. 
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Inasmuch as the TAA made no changes to the cited provisions of 
law and regulation relating to item 807.00, we find no legal basis 
for changing our practice in arriving at the dutiable value of arti- 
cles subject to an allowance of duties under that item number. 

Accordingly, we conclude that freight charges to the U.S. port of 
exportation will continue to be regarded as part of the cost or value 
of the U.S. components and will be deducted from the dutiable 
value of the imported article under item 807.00. No deduction will 
be made for freight charges from the U.S. port of exportation to 
the assembler’s plant, and such charges will continue to be part of 
the dutiable value of the assembled article. 


(C.S.D. 83-15) 


This Ruling Holds That a District Director Is Authorized To 
Allow Separate Entries To Be Made for Different Portions of 
All the Merchandise Arriving On One Vessel and Consigned to 
One Consignee if the Consignee Desires To Enter Different 
Portions of the Merchandise at Different Ports of Entry. How- 
ever, the District Director Must Be Satisfied That There Will 
Be No Prejudice to the Revenue or to the Efficient Conduct of 
Customs Business. 


Date: September 30, 1982 
File: TRA-6 CO:R:E:E 
720236 KP 

This ruling concerns whether a broker may make separate en- 
tries for different portions of all the merchandise arriving on one 
vessel and consigned to one consignee if the consignee desires to 
enter the merchandise at different ports of entry. 

Issue: Under section 141.52(c) of the Customs Regulations (19 
CFR 141.52(c)), may a broker make separate entries for different 
portions of all the merchandise arriving on one vessel and con- 
signed to one consignee if the consignee desires to expedite certain 
portions of the shipment, the balance of which will be transported 
in bond to another port of entry, by entering that merchandise at 
the port of arrival? 

Facts: A broker proposes to enter certain shipments of auto parts 
in the following manner: 

Vessels carrying approximately 100 containers of auto parts con- 
signed to one manufacturer will arrive at various U.S. ports of 
entry. All auto parts in each shipment will be included on one bill 
of lading. 

Upon the arrival of a shipment, the broker will ordinarily trans- 
port all the merchandise in bond by surface carrier to another port 
of entry, accompanied by in-bond documents for each container in 
the shipment. Occasionally, though, the consignee will need differ- 
ent portions of a shipment promptly upon its arrival in the United 
States. For those shipments, the broker proposes to remove the 
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rush merchandise from the containers at the port of arrival, file a 
consumption entry and deposit duty on that merchandise, and send 
it to the consignee’s plant by air. The non-rush merchandise in 
those shipments would then be transported in bond as described 
above. 

Law and analysis: Section 141.51 of the Customs Regulations (19 
CFR 141.51) provides that all merchandise arriving on one vessel or 
vehicle and consigned to one consignee shall be included in one 
entry, except as provided in section 141.52. 

Section 141.52, Customs Regulations (19 CFR 141.52), lists nine 
sets of circumstances under which the rule in section 141.51 need 
not be followed, provided that the district director is satisfied that 
such noncompliance will not prejudice either the revenue or the ef- 
ficient conduct of Customs business. One such situation, set forth 
in paragraph (c) of section 141.52, is when the consignee of the mer- 
chandise desires to enter different portions of it under different 
forms of entry, for transportation to different ports of entry, or for 
warehousing in separate wa~ehouses. 

In this case, the consignee wishes to enter different portions of a 
shipment for transportation to different ports of entry so that the 
urgently needed parts may arrive at the consignee’s plant as soon 
as possible. Such circumstances clearly entitle a district director to 
permit the broker to make separate entries for all the consignee’s 
merchandise arriving on one vessel under the provisions of section 
141.52(c) of the Customs Regulations. However, under the same sec- 
tion, the district director may refuse to permit the broker to make 
separate entries if he believes that either the revenue or the effi- 
cient conduct of Customs business may be prejudiced thereby. 

Holding: A district director is authorized to allow a broker to 
make separate entries for different portions of all the merchandise 
arriving on one vessel and consigned to one consignee when the 
consignee desires to expedite certain portions of the shipment by 
entering that merchandise at the port of arrival, and transporting 
the balance of the shipment in bond to another port of entry. Nev- 
ertheless, permission to make separate entries may be withheld if 
the district director is not satisfied that there will be no prejudice 
to the revenue or to the efficient conduct of Customs business. 


(C.S.D. 83-16) 


This Ruling Contains an Interpretation of the Requirements Set 
Forth in the Rejected Merchandise Drawback Statute 


Date: November 22, 1982 
File: CO:R:CD:D 
215250 R 
Re: Protest 1001-2-009298 


This is in response to the above protest of August 25, 1982, which 
we received on October 28, 1982. The issue is whether drawback 
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under 19 U.S.C. 1313(c) can be allowed in the case of merchandise 
that was not returned to Customs custody within 90 days after re- 
lease. 

The merchandise was entered under a tariff provision that 
exempted the merchandise from duty so long as it was chiefly used 
in the manner set forth in the provision. It is claimed that the im- 
porter’s customer rejected the merchandise on the ground that the 
merchandise did not meet specifications. However, no evidence was 
presented on any aspect of that point. There is no evidence to show 
that any specifications were involved. There is no evidence to show 
that the importer’s customer refused to accept the merchandise be- 
cause it failed to meet specifications, other than the counsel’s bare 
assertion in the protest. Such an assertion is not sufficient to sup- 
port a claim for drawback. Border Brokerage Company v. U.S., 53 
Cust. Ct. 6, C.D. 2465 (1964). 

The protestant claims that it is entitled to drawback under 19 
U.S.C. 1313(c) because it can “demonstrate that the merchandise 
was exported within 90 days after being released from Customs 
custody, as required by 19 U.S.C. 1313(c).”” However, the statutory 
requirement at issue is somewhat different than that quoted. The 
relevant portion of the statute requires “within ninety days after 
release from Customs custody, unless the Secretary authorizes in 
writing a longer time, returned to Customs custody for exportation” 
(emphasis supplied). There is no evidence to show compliance with 
that requirement. J. Einstein v. U.S., 34 Cust. Ct. 31, C.D. 1673 
(1955); Swan Tricot Mills Corporation v. U.S., 63 Cust. Ct. 530, C.D. 
3948 (1969); Garrett Hewitt International v. U.S., 65 Cust. Ct. 656, 
C.D. 4154 (1970); and GAF Corporation v. U.S., 72 Cust. Ct. 153, 
C.D. 4526 (1974). 

The cases of American Pistachio Corporation v. U.S., 23 Cust. Ct. 
108, C.D. 1198 (1949) and Lockheed Petroleum Services Ltd. v. U.S., 
(ITC Slip Op. 82-57, 16 Cust. Bull. No. 33, page 46 (1982) cited by 
protestant are distinguishable. In both cases, the courts found that 
the claimant complied with each of the statutory requirements. 
Here, there is no evidence to show that the merchandise waz reject- 
ed for not conforming to specifications and there is no showing that 
the merchandise was returned to Customs custody within 90 days 
from release. In the American Pistachio case, supra, the court at 
pages 107 and 108 found that the regulatory provision was unrea- 
sonable and contrary to the letter, spirit, and intent of the statute. 
That court stated at page 109 it was satisfied that all of the re- 
quirements of the statute were met. Here, there is no showing that 
two express statutory requirements were met. The Government has 
appealed the decision in the Lockheed Petroleum case (Appeal 82- 
35, 16 Cust. Bull. No. 42, page 42). In addition, the lower court’s 
decision there was based on the finding that the requirements of 
the statute were satisified. (See Slip Op. 82-57, 16 Cust. Bull. No. 
33, page 54). 
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You are directed to deny the protest in full. 


(C.S.D. 83-17) 


This Decision Holds That a Captain of a Yacht Being Offered 
For Sale, Who Remains Aboard the Yacht, Using Its Living 
Quarters as an Incidence to His Duties of Operation, Does Not 
Render the Yacht Ineligible for Same Condition Drawback 
Under 19 U.S.C. 1313) 


Date: November 30, 1982 
File: DRA-1-09-CO:R:CD:D 
215331 B 

Issue: Is a yacht or other dutiable boat imported for the purpose 
of being offered for sale eligible for same condition drawback if, in 
conjunction with the sale, sea trials are held and the captain of the 
boat remains aboard at all times for purposes of upkeep and secu- 
rity? 

Facts: A dutiable yacht owned by a resident of Great Britain will 
be imported by a yacht broker. The boat, as part of the effort to 
sell it, will undergo demonstration sea trials for prospective buyers. 
The owner of the boat will not be aboard it during the time in- 
volved in selling it. However, the captain will remain on board at 
all times for purposes of operation, upkeep, and security. The boat’s 
owner and the broker are concerned that the captain’s remaining 
aboard will negate same condition drawback. 

Law and analysis: Offering merchandise or articles for sale does 
not negate the provisions of 1313(j), nor does demonstration con- 
nected with such offers render the articles or merchandise ineligi- 
ble. However, if the demonstrations result in the articles’ or mer- 
chandise becoming significantly deteriorated, same condition draw- 
back would not apply. 

In C.S.D. 81-222, we held that any article put to its intended use 
after importation was not eligible for same condition drawback. 
Therefore, a yacht imported and used for transportation, excur- 
sions, fishing, or any of those utilitarian purposes for which yachts 
are built would not be eligible for same condition treatment. So too 
should a yacht having living accommodations be used as the pri- 
mary living quarters for the owner or his or her invitees, such use 
would negate the benefits of the law. 

In this case, the captain of the boat is neither the owner nor an 
invitee. He is the employee of the owner charged with the oper- 
ation, upkeep, and guardianship of the boat. The fact that he must 
use the boat as living quarters as an incidence of his duties in ef- 
forts to sell the boat does not render such an operation one pro- 
scribed by the law. Such use is considered a necessary incidence to 
an operation, that is, the offering for sale, allowed by 19 U.S.C. 
1313(). 
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Holding: The fact that a captain of a yacht being offered for sale 
remains aboard the boat, using its living quarters as an incidence 
to his duties of operation, upkeep, and guardianship of the boat, 
does not render the boat ineligibe for same condition drawback. 


(C.S.D. 83-18) 


This Decision Holds That Stack Covers, Used To Protect the Boil- 
ers and Engine Room of a Ship From Rain, Snow, and Other 
Corrosive Elements Are Nondutiable Under the Vessel Repair 
Statute, 19 U.S.C. 1466(a) 


Date: December 3, 1982 
File: VES-13-18 CO:R:CD:C 
105708 JL 


To: Vessel Repair Liquidation Unit, San Francisco 


From: Director, Carriers, Drawback and Bonds Division 


Subject: V/R entry No. 81-541589, Seattle, June 9, 1981 (Vessel 
Name) 


This refers to your request for advice of July 1, 1982, asking 
whether stack covers purchased for the subject vessel are dutiable 
under 19 U.S.C. 1466(a). 

Depending upon local weather conditions, stack covers are fitted 
to a vessel when it lays over at a port for a period of time. The 
covers may .be mace of canvas, sheet metal, or wood and are dis- 
carded when the lay period ends. The purpose of the cover is to 
protect the boilers and engine room from rain, snow, and the rapid 
corrosion that occurs when rain water mixes with sulphur in the 
ashes to form sulphuric acid. The owner states that the covers are 
discarded when the lay period terminates. 

Inasmuch as the covers are utilized to protect a vessel while in 
port but are not additions to the ship’s equipment, we are of the 
opinion that the expenses of purchasing, fitting, and removing 
them are nondutiable under the vessel repair statute. If the covers 
were kept with the vessel when it left port, they would be classifi- 
able as dutiable equipment purchases. These costs are similar to 
drydocking charges which, of course, are not dutiable. 


(C.S.D. 83-19) 


This Decision Holds That a Manufacture or Production Process 
Which Fails in its Intended Results Is Ineligible for Same Con- 
dition Drawback Under 19 U.S.C. 1313(j) 


Date: December 8, 1982 
File: DRA-1-09-CO:R:CD:D 
214900 B 
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Issue: Is a cleaning process which involves dissolving and recrys- 
talization of a crystaline antioxidant a permissible incidental oper- 
ation allowed under the same condition drawback law, 19 U.S.C. 
1313(j)? 

Facts: Counse! for a corporation has asked whether the following 
two treatments of an antioxidant are permissible under the same 
condition drawback law: 


1. The contents of 32 steel drums of off-specification antioxi- 
dant were filtered (screened) in preparation for a recrystaliza- 
tion process which was not performed. After the filtering, the 
antioxidant was placed in 73 fiber drums. Nothing other than 
filtering and repacking was done to this substance. 

2. The contents of 139 drums were subjected to a cleaning 
process which consisted of a recrystalization by dissolving the 
crystaline antioxidant in an organic solvent, washing and fil- 
tering that solution, cooling the solution to cause fractional 
crystalization, centrifugation to remove impurities, and drying 
to remove residual solvent and wash liquid. 

In March 1981, the corporation imported 179 drums of crystaline 
antioxidant which the corporation knew to be off-color from 1 to 
.25 MN and to contain impurities. The purpose of the importation 
was to restore the antioxidant’s color and purity specifications to 
make it saleable under the corporation’s trade name for the sub- 
stance. Eight drums of antioxidant remain intact as imported; the 
other antioxidant was subjected to one of the two above-described 
operations in the quantities noted. 

Law and analysis: The antioxidant which remains intact as im- 
ported is eligible for same condition drawback, as is the antioxi- 
dant which was screened (filtered) only, and repacked, because the 
screening in this case is a cleaning operation which did not render 
the antioxidant fit for a use which absent the operation it was un- 
suited nor did this operation change the basic characteristics of the 
substance. Repacking is specifically allowed under the same condi- 
tion drawback law. 

The second operation described under “Facts” is a different 
matter. The dissolving of the antioxidant in solution and the frac- 
tional recrystalization thereof changed the substance from a crysta- 
line form to a liquid form thence to a recrystallized form. This 
changing of the basic form of the substance in an effort to make it 
marketable constitutes a manufacturing process. The reform crys- 
tals are not the same crystals which were introduced into the proc- 
ess. Secondly, the fact that a process of manufacture does not pro- 
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duce desired results does not render the process any less a manu- 
facture. It cannot be argued that had this recrystalization process 
produced a marketable product the process would not constitute a 
manufacture or production. The fact that after the recrystalization 
the antioxidant remained off-specification does not change the fact 
that a manufacture or production occurred. 

Holding: The antioxidant which remains intact, having under- 
gone no processing of any nature, as well as the antioxidant which 
was screened or filtered, and repacked, are both eligible for the 
same condition drawback upon compliance with the operating 
instructions for that law, provided further the corporation can sat- 
isfy Customs officers involved that the antioxidant was off-specifi- 
cation at the time of importation. 

The dissolving into solution of a crystaline substance and the re- 
crystallization of that substance in a effort to render it marketable 
constitutes a manufacture or production for purposes of the draw- 
back law, the fact that the operation failed somewhat in desired re- 
sults notwithstanding. The corporation should notify the appropri- 
ate Customs Region of its intent to file for a claim for manufactur- 
ing drawback under Treasury Decision 81-234, the general contract 
for 19 U.S.C. 1313(a) drawback. 


(C.S.D. 83-20) 


This Decision Addresses the Effect of Extensions on Sureties in 
Those Circumstances Where the Sureties Involved Claim That 
Notification of Extension by the U.S. Customs Service, as Re- 
quired by 19 U.S.C. 1504(b), Was Not Furnished 


Date: December 20, 1982 
File: ENT-1-01 CO:R:E:E 
717690 M 
718367 M 


This ruling concerns the effect of the extensions of liquidations 
on sureties when the sureties involved claim that they were not 
given notification as required by regulations. 

Issue(s): (1) Is an entry liquidated by operation of law in regard to 
a surety on that entry if Customs fails to send to that surety a 
notice of the extension of the liquidation of that entry, as required 
by Customs Regulations? 

(2) May Customs rectify this failure to notify the surety by noti- 
fying the surety of the extension after the one-year period has ex- 
pired? 

(3) Is the evidence of the mailing of the notice of extension to the 
surety sufficient to meet the notice requirement for sureties under 
the Customs Regulations when a surety claims it did not receive 
such notice? 


401-206 0 - 83 - 6 
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Facts: The District Directors of Customs at two major ports of 
entry have informed us that they have received at their respective 
ports numerous protests from sureties claiming that the notices of 
extensions required under the Customs Regulations were not re- 
ceived, or in those instances where received, were not timely for- 
warded to them. 

Section 504, Tariff Act of 1930 (19 U.S.C. 1504), enacted by Public 
Law 95-410, which sets forth the statutory time limits for the liqui- 
dation of entries, applies to the entries or withdrawals of merchan- 
dise for consumption made on or after April 1, 1979. 

Prior to June 26, 1981, notices of extension of liquidation, unlike 
the notices of suspension of liquidation, were not mailed by Cus- 
toms to sureties. The reasons for this difference in treatment was 
because section 504 of the Tariff Act specifically lists the sureties 
as persons entitled to receive notices of suspension, but did not spe- 
cifically list them as persons entitled to receive notices of exten- 
sion. The Customs Regulations, as noted below, required that no- 
tices of extension be sent to the sureties. 

A law firm who is representing one of the sureties on whose 
behalf it has filed protests regarding this matter and whose pro- 
tests are being held at one of the ports of entry pending the out- 
come of this decision has submitted a detailed brief setting forth 
cogent arguments as to why the sureties are entitled to notices of 
extension. 

The District Director at one of the ports of entry has attempted 
to rectify the failure to forward notices of extension prior to the 
extension of such liquidations by subsequently sending out such no- 
tices. In the examples which that port forwarded to us, such notices 
of extension were forwarded approximately a couple of months 
after the liquidation had been extended. 

Protests have been filed by sureties at both ports for extensions 
of liquidations made on or after June 26, 1981, whereby the sure- 
ties contend that the notices of extension were not received by 
them. As noted above, it has been our practice from June 26, 1981, 
to forward notices of extension to the sureties and our records re- 
flect that such notices were mailed. The sureties in these protests 
are objecting to our evidence regarding the mailing of such notices. 

The law firm, referred to above, has pointed out the potential 
harm or injury which a surety company would suffer when Cus- 
toms fails to follow its regulations by not notifying the surety of 
the extension of the liquidation of an entry, if it did not consider 
the failure as relieving the surety from the liability for payment of 
any increased duties, charges, etc. The law firm noted that there 
are only three types of information available to a surety company 
to estimate its potential exposure, and all three are communica- 
tions issued by the U.S. Customs Service: Demands for Payment, 
Notices of Suspension of Liquidation and Notices of Extension of 
Liquidation. Whenever such information is withheld or inaccurate- 
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ly distributed, the surety company may be misled to its detriment. 
A surety company, like any other business, must have a means to 
budget income and expenses so as to be certain that it has properly 
and responsibly managed its cash flow and its profits (or losses). 
Based upon the periodic review of such notices in connection with 
pending entries and bonds, the surety is able to adjust its resources 
in relation to projected claims and liabilities, and conduct its busi- 
ness appropriately. If liquidation is extended, in accordance with 
the regulations, the surety would, upon receipt of a notice of exten- 
sion, review its risks, project its liabilities, and adjust its resources 
based upon the amount of the bond. Due to the lack of such notice, 
the surety was precluded from undertaking such meaningful analy- 
sis. Due to the absence of a notice of extension of liquidation advis- 
ing the surety that its obligation had been extended, the surety 
was either precluded or impaired from taking the following actions 
to protect itself: 
(1) to seek additional security or collateral from the import- 
er, 
(2) to seek, when issuing new bonds, additional collateral or 
premiums, 
(3) to exercise its subrogation rights, 
¥y to project sufficient cash reserve to cover losses suffered, 
an 
(5) to further insure itself against underwriting losses. 

Law and analysis: Section 504(b), Tariff Act of 1930 (19 U.S.C. 
1504(b)), provides in pertinent part, that Customs may extend the 
period in which to liquidate an entry by giving notice of such ex- 
tension to the consignee or his agent in such form and manner as 
described in the regulations. Section i59.12(b), Customs Regula- 
tions, provides that if the time for liquidation is extended, the dis- 
trict director shall promptly notify the importer or the consignee 
and his agent and surety on Customs Form 4333-A, appropriately 
notified, that the time has been extended and the reason for doing 
so. 

Although the statute (section 504 of the Tariff Act) does not list 
the sureties as one of the persons required to receive notices of ex- 
tension, it is very clear from the legislative history that it was Con- 
gress intent that the surety be so notified. On pages 32 of the 
Report No. 95-778 of the Committee on Finance, United States 
Senate, on H.R. 8149 (which for the most part became Public Law 
95-410), it was stated that: The provisions (section 504 of the Tariff 
Act) adopted by the committee would increase certainty in the cus- 
toms process for importers, surety companies, and other third par- 
ties with a potential liability relating to a Customs transaction. 
Under the present law, an importer may learn years after goods 
have been imported and sold that additional duties are due, or may 
have deposited more money for estimated duties than are actually 
due but be unable to recover the excess for years as he awaits liqui- 
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dation. “Surety companies, which are jointly liable with importers 
for additional duties, would be better able to control their liabil- 
ities. Sureties would also be better protected against losses result- 
ing from the dissolution of their principles in instances where 
there has been undue delay in liquidating entries.” 

Similarly, on pages 25 of Report No. 85-621 of the Committee on 
Ways and Means, the House of Representatives, on H.R. 8149, it is 
indicated that by providing notices of suspension or extension of 
liquidations to sureties, they “can take appropriate measures upon 
receiving this notice to make sure that at least as to continuing ac- 
tivities, the risk of loss will be minimized.” 

Section 159.12(b), Customs Regulations, as it appears in both the 
initial proposed notice published in the Federal Register on Novem- 
ber 29, 1978 (43 FR 55774) and in TD 79-221 published in the Fed- 
eral Register on August 9, 1979 (44 FR 46794) required that sure- 
ties be provided with notices of extension. We believe that the Cus- 
toms Regulations made this notice requirement mandatory because 
of the clear intent of Congress on this matter, as indicated by the 
above two cited Congressional reports. 

Therefore, the failure by Customs to provide sureties with the re- 
quired notices of extension for those entries extended before June 
26, 1981, means that due to Customs failure to follow regulatory 
procedures, the surety is no longer liable for actions following the 
extension. Thus, such sureties would not be obligated to pay any 
increased duties assessed at the time the entry was liquidated. 

This notices requirement under the statute and the Customs Reg- 
ulations requires that the notice be given at the time the liquida- 
tion of the entries are extended. It is our view that the failure to 
give the sureties such notice at time of extension can not be recti- 
fied by giving notice to such sureties a couple of months later. The 
ability of the surety to control or minimize his liability which, as 
noted above, Customs attempted to accomplish through the notice 
requirement would be lost if Customs were able to satisfy such 
notice requirements by giving retroactive notices of extension to 
sureties. 

As noted in the Facts, Customs has on and after June 26, 1981, 
routinely forwarded to sureties notices of extension. When an entry 
is filed with Customs, Customs transcribes into its computer perti- 
nent information (such as the date of entry, entry number, ulti- 
mate consignee number, broker number, surety code, bond number, 
and importer of record number). When Customs determines it is 
necessary to extend the liquidation of an entry (either because 
more information is needed to appraise or classify the merchan- 
dise, or because the importer requested such extension and demon- 
strated “good cause’’), Customs will transcribe this fact into the 
computer. Pursuant to this additional information, the computer 
will generate notices of extension to the importer, broker, and on 
June 26, 1981, and thereafter to the surety. Such notices are 
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mailed by appropriate Customs personnel within one week after 
they are generated. We believe that an affidavit from one of Cus- 
toms managers regarding this procedure would establish a strong 
presumption that such notices were mailed and would satisfy the 
notice of requirement set forth by section 504(b), Tariff Act of 1930 
and section 159.12(b), Customs Regulations. 

Holding: (1) Where Customs fails to properly notify a surety, in 
accordance with regulatory requirements, that sureties liability for 
payment of any increased duties, charges, etc. is discharged. 

(2) In those instances where Customs failed to notify the surety 
of the extension, this failure to notify is not rectified by subsequent 
notification after the extension had already commenced. 

(3) Where Customs computer indicated a notice of extension has 
been sent to the surety, Customs routine office practice of mailing 
such notices of extension within a week after such notices are gen- 
erated is sufficient evidence of mailing the notice, even though a 
surety claims it did not receive such notice. 





Recent Customs Service Decisions 


Unpublished in the Customs Bulletin 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs Bulletin, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: 

B. JAMES Fitz, 
Director, 
Regulations Control and Disclosure, Law Division. 





UNPUBLISHED CUSTOMS SERVICE DECISIONS 





Date of : 
decision File No. 


Issue 





3-1-83 105735 


2-25-83 105886 


105929 


105969 


105973 


106017 


3-7-83 106047 / 
106029/ 
105979 


542798 


Vessels: the submission, by a vessel owner, of good and 
sufficient evidence of a casualty to qualify for remission 
of duty under 19 U.S.C. 1466(d\(1) 

Vessels: the transportation of coal by a foreign vessel 
from a port in the U.S. to a vessel at anchor on the 
seabed of the outer continental shelf, which is taking 
on the coal for transportation to a foreign country and 
is therefore not an installation or other structure 
within the purview of 43 U.S.C. 1333(aX(1), would not be 
considered in the coastwise trade of the U.S. and would 
not be in violation of 46 U.S.C. 883 

Vessels: H.R. 3942, an act to amend the Commercial 
Fisheries Research and Development Act of 1964 

Instruments of International Traffic: the classification of 
certain woven polypropylene bags, pallets and slip 
sheets as IIT (19 CFR 10.41la) 

Vessels: pursuant to section 4.80a of the Customs Regula- 
tions, a passenger on a foreign vessel will be deemed to 
have been transported in violation of the coastwise laws 
if, while on a round trip voyage originating at a U‘S. 
port and touching at only U.S. and nearby foreign 
ports, the passenger goes ashore while the vessel is at a 
U.S. port (other than the port of origination) for a 
period of over 24 hours 

Instruments of International Traffic: stainless steel tanks 
used in the transportation of liquid chemicals and simi- 
lar to those discussed in T.D. 76-172, may be released 
es IIT under the procedures set forth in section 10.41a, 
Customs Regulations 


Vessels: passengers may be carried from British Columbia 
to Seattle and back to British Columbia on foreign-flag 
vessel without violation of 46 U.S.C. 289 

Value: quota charges paid by the buyer to the foreign 
seller are included in transaction value (section 402(b) 
of the Tariff Act) 

Value: sales between selected purchasers; the applicable 
basis of appraisement of merchandise shipped during 
the mid 1970’s (T.D. 76-118 cited, sections 402(d\(2) and 
500 of the Tariff Act) 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(Appeal No. 82-31) 


UNIROYAL, INC., APPELLANT v. THE UNITED STATES, APPELLEE 


Decided: March 23, 1983 


Before Ricu, Davis, and Nigs, Circuit Judges. 

Per curiam. 

Uniroyal appeals the judgment of the Court of International 
Trade, 3 CIT —, 542 F. Supp. 1026 (1982), upholding the determina- 
tion by the United States Customs Service that certain footwear 
uppers must be excluded from entry under § 304(a\(3)(H) of the 
Tariff Act of 1980, as amended (19 U.S.C. § 1304(a)(3)(H) (1976)). 
This statute requires that imported articles must be marked so as 
to indicate the country of origin to the ultimate purchaser in the 
United States. The case turns on the issue of who is the ultimate 
purchaser of the imported goods within the meaning of the statute. 

Uniroyal imports footwear uppers, complete shoes except for the 
attachment of soles, and sells the imported goods to a U.S. manu- 
facturer, Stride-Rite Co. The uppers are shipped to the United 
States in cartons marked ‘Made in Indonesia.” Stride-Rite per- 
forms the operations necessary to finish the shoes and sells them to 
retail establishments for resale to consumers. The finished shoes 
bear no marking with respect to foreign origin of the uppers. 

The Court of International Trade held that Stride-Rite was not 
the ultimate purchaser within the meaning of § 304 since the oper- 
ations performed in the United States did not substantially trans- 
form the identity of the uppers. We ag “th the analysis by the 
court and, accordingly, the judgment is q 
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NEWMAN, Judge: 
INTRODUCTION 


This action concerns the applicability of item 807.00 of the Tariff 
Schedules of the United States (TSUS) to certain terminal pins (ter- 
minals) of American origin.! The terminals were shipped to Mexico, 
and there incorporated into plaintiffs AK 52-1 and AK 52-3 
header assemblies (headers) and series 67 relays, which headers 
and relays were exported to the United States. Upon liquidation of 
the entry at the port of San Ysidro, California, duty was assessed 
(by Customs at San Diego) upon the full appraised value of the 
headers and relays at the rate of 8.5 percent ad valorem under the 
provision in item 685.90, TSUS, for electrical relays and parts 
thereof. Plaintiff does not dispute the classification or rate of duty 
under item 685.90, but rather, challenges the refusal by Customs to 
make a duty allowance for the cost or value of the terminals pursu- 
ant to item 807.00, TSUS.? 


'The involved terminals are of two types or configurations: NC 178-1 solder terminals, that have a hole for a 
solder connection; and NC 178-3 terminals, which plug into a socket. 

2The parties have stipulated: the terminals in dispute were of American origin; their cost or value was .0046 
dollars each; and item 807.00 treatment was accorded to all components of the imported relays except with re- 
spect to the molding compound, terminals and lead frames (Tr. 3-4). 


48 
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STATUTE INVOLVED 


Item 807.00, TSUS, as amended, reads: 

Articles assembled abroad in whole or A duty upon the 
in part of fabricated components, the full value of the 
product of the United States, which imported 
(a) were exported in condition ready article, less the 
for assembly without further fabri- cost or value of 
cation, (b) have not lost their physi- such products 
cal identity in such articles by of the United 
change in form, shape, or otherwise, States (see 
and (c) have not been advanced in headnote 3 of 
value or improved in condition this subpart) 
abroad except by being assembled 
and except by operations incidental 
to the assembly process such as 
cleaning, lubricating, and painting 


ParTIES CONTENTIONS 


Plaintiff claims that the subject terminals met all the require- 
ments of item 807.00, TSUS, and therefore should have been grant- 
ed the duty allowance prescribed by the statute. 

Defendant, on the other hand, insists that the terminals were 
properly denied item 807.00 treatment because they were not ex- 
ported ready for assembly without further fabrication; and alterna- 
tively, because the terminals were advanced in value or improved 
in condition other than by assembly or operations incidental to the 
assembly process. 

I have concluded that plaintiff's claim should be sustained. 


THE REcorD * 


The pertinent facts are: 

The terminals in question were manufactured in Braintree, Mas- 
sachusetts. There, the terminals were stamped out of a hardened 
material, deburred, tin-plated and shipped in bulk to Sigma de 
Mexico, S.A., Tijuana. In Mexico, the terminals were first incorpo- 
rated into headers by a transfer molding operation, and subse- 
quently became components of plaintiff's relays. 

In the transfer molding operation, a molding compound, “Glass- 
kyd’’, shipped to Mexico in rope form, is cut to the proper length 
and weight. The terminals are placed into holding fixtures which 


3My learned colleague, the Honorable Scovel Richardson, presided at the trial of this action in Los Angeles, 
California. After his untimely death, the case was reassigned to me for decision. 

At the trial, one witness was called by plaintiff, Mr. Edward Bial, general manager of Sigma de Mexico; and 
one witness testified for defendant, Dr. Sander B. Friedman, professor of manufacturing engineering at Miami 





rn 


University, Oxford, Ohio, and of industrial turing engi ing at California Polytechnic Institute in 
Pomona, California. The parties submitted various exhibits, representative of the terminals in issue and illustra- 
tive of the operations performed in Mexico. The “Court papers” were received in evidence without marking (Tr. 
11-12). 
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maintain the desired configuration of the terminals and their 
proper spacing. After the terminals are positioned in holding fix- 
tures, the fixtures are placed in the molding machine upside down 
while the terminals are lined up with slots in the lower half of the 
mold. When the terminals in the loading fixtures are properly 
aligned with the holes and slots in the lower half of the mold, the 
terminals are released from the loading fixtures to stand upright in 
the cavity of the mold. The molding material enters the lower half 
of the mold where the transfer molding operation occurs. When the 
molding press is activated, the upper portion of the press comes 
down and the molding compound is heated, becoming a viscous ma- 
terial. A transfer rod applies pressure to the molding compound 
and forces the molding compound into the cavities of the mold. 
Thereupon, the upper portion of the molding press is retracted; the 
molding compound quickly hardens to the shape and dimensions of 
the mold cavity; and the headers are then broken away from the 
runners of the eight cavity mold. The headers (incorporating the 
terminals with the desired configuration and spacing) are then 
cleaned and deflashed. 

A finished header comprising 15 components (14 terminals and a 
solidified plastic base) serves to permanently fix the terminals in 
their designed configuration and spacing to perform their intended 
function in plaintiff's relay assemblies. In the process of creating 
the relays, the terminals were bent, contacts were staked to some 
of them, certain terminals had wires connected to them, and there 
were some additional assembly operations. 

There is no dispute concerning the additional operations in 
Mexico subsequent to the transfer molding operation (Tr. 37). 


OPINION 


Under item 807.00, TSUS (the governing statutory provision) im- 
ported articles assembled in foreign countries with fabricated com- 
ponents that have been manufactured in the United States are sub- 
ject to duty upon the full value of the imported product less the 
value of the United States fabricated components contained there- 
in. Under item 807.00, the duty exemption is limited to those fabri- 
cated components—the product of the United States—which: 

(a) were exported in condition ready for assembly without fur- 
ther fabrication; 

(b) have not lost their physical identity by a change in form, 
shape, or otherwise; and 

(c) have not been advanced in value or improved in condition 
abroad, except by being assembled and except by operations inci- 
dental to the assembly process such as cleaning, lubricating, and 
painting. 

As previously mentioned, plaintiff claims special duty treatment 
under item 807.00 solely for the cost or value of the terminals. 
There is no dispute concerning requirement (b), supra, nor any con- 
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troversy respecting the processes that occurred in Mexico following 
the transfer molding operation. 

Central to the dispute is whether the transfer molding operation 
used in making the headers constitutes a permissible “assembly” 
under the statute, as claimed by plaintiff, or an impermissible fab- 
rication, advancement in value, or improvement in condition, as as- 
serted by defendant. 

We first consider whether plaintiff has established that the ter- 
minals “were exported in condition ready for assembly without fur- 
ther fabrication”, as specified by item 807.00(a), TSUS. 

Defendant advances the argument that the transfer molding op- 
eration in Mexico represented a further fabrication, rather than an 
assembly, because at the time joinder of the terminals and molding 
compound initially occurred, the compound was in a liquid state. 
Thus, reasons defendant, under item 807.00 there can be no assem- 
bly of a solid and liquid. Further, defendant posits that the termi- 
nals were substantially transformed into new and different articles 
of commerce by the molding process, with a new and different 
character, name or use, viz., a header. 

Plaintiff contends that the transfer molding operation constitut- 
ed an assembly of solids (viz., the terminals and plastic base of the 
headers), citing C. J. Tower & Sons of Buffalo, Inc. v. United States, 
62 Cust. Ct. 643, C.D. 3840, 304 F. Supp. 1187 (1969), as dispositive 
of the issue. 

In Tower, certain plastic film imported from Canada was claimed 
by plaintiff to be entitled to item 807.00 treatment for a fabricated 
component of United States manufacture. The imported film con- 
sisted of two plastic sheets, one of which was a polyester (“mylar”) 
of United States manufacture, and the other was a polyethylene of 
Canadian manufacture. The mylar was exported to Canada where 
it was used in an extrusion process that initially extruded molten 
polyethylene, which as it solidified was then joined together with 
the polyester sheet and held together by means of an adhesive or 
adhesion promoter. Significantly, defendant argued in Tower, as 
here, that there had been no “assembly” with respect to the im- 
ported merchandise since the Canadian polyethylene was initially 
in a molten form when it was joined to the American polyester 
film. 

Judge Richardson, writing for the then Customs Court in Tower, 
held that there was an assembly of the polyester and polyethylene 
components within the purview of item 807.00, TSUS, as amended. 
After concluding from a study of lexicographic authorities and the 
Explanatory Notes to the Tariff Schedules respecting item 807.00 
that the term “assembly” was used to describe the joining or 
coming together of solids, Judge Richardson stated as the linchpin 
of the Court’s decision (62 Cust. Ct. at 647-48): 


It. is true, of course, that in the initial stage of the process at 
bar the polyester is a solid and the polyethylene is a liquid. 
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Nevertheless, the process described in the testimony of the wit- 
ness Bolton is a controlled operation which anticipates the 
transformation of the liquid into a solid before completion of 
the process, and provides in advance for the adhesion of two 
solids together in the final product. The adhesion phase of the 
operation to which the polyester is subjected assures perma- 
nence of “assembly” of the polyester with the polyethylene. So 
that, while there is no “assembly” of the involved materials at 
the commencement of the operation, there is, in our opinion, 
an “assembly” of such materials upon completion of the proc- 
ess. 
* * x * * * * 


It seems clear * * * that the involved process is nothing 
more or less than a combination of manufacturing and assem- 
bling processes. And we do not find any language in item 
807.00 which would rule out a combination of “manufacturing” 
processes as to the foreign material with the “assembly” proc- 
esses covered by the statute. 

While Tower holds that an “assembly” for purposes of item 
807.00 involves the joining or coming together of solids,* the ration- 
ale in Tower is persuasive that the transfer molding operation here 
should be regarded as an assembly of solids for purposes of item 
807.00. Importantly in Tower, as here, the Government urged disal- 
lowance of item 807.00 treatment for the American component be- 
cause one of the components was initially in a molten form when 
joined or combined with the United States component. More, in 
both cases, while initially one of the components was in a transi- 
tory molten state, the processes were controlled operations that an- 
ticipated the rapid solidification or hardening of a plastic compo- 
nent before the completion of the joinder process and the perma- 
nent union of two solids. Finally, the transfer molding operation 
here is a combination of manufacturing and assembly processes, as 
was the extrusion process in Tower. 

Defendant concedes that had the terminals been assembled with 
hardened (or solidified) molding compound utilizing preformed 
holes, the terminals would have been granted a duty exemption 
under item 807.00. However, it is important to note in the present 
case that at the completion of the transfer molding operation, the 
molding compound had substantially assumed a definitive solidifi- 
cation, size and shape, and permanently fixed the subject terminals 
into their designed configuration and spacing so that the resulting 
headers could perform their intended function in plaintiff's relays. 
Under all the facts and circumstances, and following Tower, I find 


‘The following decision cites this holding in Tower with approval: United States v. Baylis Bros. Co., 59 CCPA 
9, 11, C.A.D. 1026, 451 F. 2d 643 (1971). And in accord, E. Dillingham, Inc. v. United States, 60 CCPA 39, 43, 
C.A.D. 1078, 470 F. 2d 629 (1972). See also Zwicker Knitting Mills v. United States, 82 Cust. Ct. 34, 43, C.D. 4786, 
469 F. Supp. 727 (1979), aff'd, 67 CCPA 37, C.A.D. 1240, 613 F. 2d 295 (1980). 
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that the transfer molding operation was an “assembly” * within the 
ambit of item 807.00, and hence Customs should have granted an 
allowance in duty for the terminals. 

Defendant maintains that the decision in Tower was erroneous, 
and has called attention to J. E. Bernard & Co. v. United States, 57 
CCPA 52, C.A.D. 975, 420 F. 2d 1403 (1970) as a controlling prec- 
edent. I disagree. 

Bernard concerned the classification of clock weights composed of 
metal in the shape of a pine cone with a wire loop or hook extend- 
ing from the top. The clock weights were made by inserting a wire 
loop approximately a half inch into the top of a die or mold and 
then pouring in molten iron. After the metal solidified, the die was 
taken apart and the weight was removed and colored. The sole 
issue was whether the clock weights were classifiable as an assem- 
bly or subassembly within the purview of paragraph 368(c\3) of the 
Tariff Act of 1930. 

In addressing the issue of whether casting molten metal about a 
portion of a wire loop to form a clock weight results in an “assem- 
bly”, the Appellate Court held that “the clear import of paragraph 
368(c)(3) is that an assembly as specified therein results when two 
or more existing parts or pieces are joined together but not when a 
part is formed by casting molten metal about a portion of a single 
preexisting part or piece.” 

In Bernard, the Court adverted briefly to the Tower decision, but 
pointed up that there the Customs Court had considered the word 
“assembled” in the different context of item 807.00. Fundamentally, 
of course, great caution must be exercised in relying upon the con- 
struction of a term in an entirely unrelated statute. As appropri- 
ately stressed by Judge Re*, writing for the then Court of Customs 
and Patent Appeals (now the Court of Appeals for the Federal Cir- 
cuit) in Intelex Systems, Inc. v. United States, 59 CCPA 138, C.A.D. 
1055, 460 F. 2d 1086 (1972): 


We have considered the numerous cases cited by the import- 
er and the Government which have interpreted the words 
“process” or “processing”. While those interpretations are 
helpful in a general sense, we are not really concerned with 
the meaning of “processing” in a vacuum, in the abstract, or in 
other contexts unrelated to those at bar. Rather, its meaning 
must be controlled by the particular context in which it is used 
here and the legislative intent. * * * [Emphasis added.] 

In view of the foregoing decision, I cannot accept Bernard as a 
controlling precedent in the instant case since in Bernard the 





5Since the headers were sub ntly bled with other components to form relays, the transfer molding 
operation essentially was a subesiiouby. However, an article is not precluded from an item 807.00 allowance 
merely because it was subjected to a subassembly process prior to assembly. General Instrument Corp. v. United 
States, 60 CCPA 178, C.A.D. 1106, 480 F. 2d 1402 (1973). Of course, the subassembly process must itself be an 
assembly and not a further fabrication. Zwicker Knitting Mills v. United States, 82 Cust. Ct. 34, 46, C.D. 4786, 
469 F. Supp. 727 (1979), aff'd, 67 CCPA 37, C.A.D. 1240, 613 F. 2d 295 (1980). 

®The Honorable Edward D. Re, Judge of the U.S. Customs Court (now Chief Judge, U.S. Court of Internation- 
al Trade), sitting by designation. 
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Court did not construe item 807.00. Tower, on the other hand, con- 
strued the term “assembly” in the very context of item 807.00 and 
in connection with a factual setting that is strikingly analogous to 
that presented here. Moreover, for the meaning of the term “as- 
sembly” in item 807.00, the Tower holding has repeatedly been 
cited with approval. See cases cited in footnote 4, supra, and in 
Sturm, Customs Law and Administration (1980), at 619-620. 

Defendant’s reliance on Firestone Tire & Rubber Co. v. United 
States, 71 Cust. Ct. 68, C.D. 4474, 364 F. Supp. 1394 (1973), is mis- 
placed, inasmuch as that case, like Bernard, involved a different 
statutory provision (item 806.30, TSUS), a different process (rubber 
coating of domes for premix soda syrup containers), and a different 
legal issue (whether the involved merchandise was subjected to 
“further processing’’). 

Inasmuch as we have rejected defendant’s primary position that 
the transfer molding operation constituted a further fabrication 
rather than an assembly, we turn to defendant’s alternative argu- 
ment predicated on item 807.00(c). Thus, defendant maintains that 
item 807.00 treatment of the terminals is precluded because they 
were advanced in value or improved in condition abroad by the 
transfer molding operation. I find defendant’s alternative argu- 
ment lacking in merit. 

As aptly enunciated by Judge Rich in Rudolph Miles v. United 
States, 65 CCPA 32, C.A.D. 1202, 567 F. 2d 979 (1978), “item 807.00 
logically assumes that there has been an advancement or improve- 
ment, but limits the extent of the advancement in value or im- 
provement in condition to that which is brought about solely by the 
act of assembly * * *’’. Simply put, an article advanced or im- 
proved solely as a result of assembly is not barred from the item 
807.00 duty exemption. The fact that the headers are different arti- 
cles from the terminals alone, results solely from an assembly of 
the terminals and the plastic component, and any resulting ad- 
vancement in value is permitted by item 807.00. 

Concluding, I find that the subject terminals were exported in 
condition ready for assembly without further fabrication, and were 
not advanced in value or improved in condition abroad, except by 
being assembled. As described above, admittedly there is no dispute 
that the terminals have not lost their physical identity by a change 
in form, shape or otherwise. Consequently, the cost or value of the 
terminals (.0046 dollars per unit, as stipulated by the parties) 
should be allowed as a deduction from the full value of the import- 
ed headers and relays into which they were assembled pursuant to 
item 807.00, TSUS, as claimed by plaintiff. 

Judgment will be entered accordingly. 
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Before Bok, Judge. 


Plaia & Schaumberg (Tom M. Schaumberg and Alice A. Kipel) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Lieberman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Deborah E. 
Rand), for the defendants. 

Bor, Judge: The plaintiff is the owner of registered and recorded 
copyrights in certain toy vehicles, which said copyrights pursuant 
to customs regulations were recorded with the customs service. 

Subsequent to the recording of the copyrights in question, the 
plaintiff was informed bythe customs service that 125 cases of im- 
ported merchandise were being held by the Port Director of Cus- 
toms, Pittsburgh, Pennsylvania, which were suspected to be pirati- 
cal of plaintiff's copyrighted toy vehicles. Pursuant to customs reg- 
ulations plaintiff demanded the imported toy vehicles by excluded 
from entry into the United States and posted a bond required by 
the customs service in the amount of $20,448.00. 

Subsequently, on November 5, 1982, plaintiff was further in- 
formed that the Port Director of Customs in Pittsburgh, Pennsylva- 
nia, was holding two additional shipments of imported merchandise 
which, in turn, were suspected of being piratical copies of plaintiff's 
copyrighted toy vehicles. 

With respect to the latter shipments designated as customs entry 
83-800602-7 and customs entry 83-800586-6, the plaintiff again de- 
manded their exclusion from entry into the United States and 
posted bonds in the respective sums of $83,794 and $14,778 as deter- 
mined and required by the customs service. 

In the respective imported shipments it appears that some of the 
articles contained therein were piratical copies of the plaintiff's toy 
vehicles and other articles therein were non-piratical copies. No 
evidence has been submitted with respect to the number or pirati- 
cal copies as distinguished from non-piratical copies contained in 
each shipment. Nor does it appear that the customs service pres- 
ently has a record of such information. In response to the request 
of plaintiff that separate bonds be filed with the customs service 
for each model of a toy vehicle imported and that a determination 
of a copyright violation accordingly be made on a model by model 
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basis, the customs service at Pittsburgh, Pennsylvania, advised the 
plaintiff that only one bond per shipment is permitted. On Decem- 
ber 29, 1982, and admittedly “prior to transmittal of the case to the 
Commissioner of Customs or his designee for decision” as provided 
by 19 CFR § 133.43(c\(4), plaintiff requested in writing the with- 
drawal of two bonds previously filed by it with the customs service 
in the amount of $83,794 and $14,778, respectively. On December 
29, 1982, as required by 19 CFR § 133.43(c)(4), plaintiff filed in writ- 
ing a statement agreeing to hold the customs service harmless for 
any consequence of returning the bonds and the release of the de- 
tained articles. 

Despite the provision contained in 19 CFR § 133.438(c)(4) that the 
District Director “shall require’ both the copyright owner and the 
importer to sign such a hold harmless agreement, the importer, 
Milton D. Myer Co., has refused to file the required statement. 

In a communication by customs under date of February 22, 1983 
together with a ruling issued on said date, plaintiff was advised: 


1. That the single bond required of the plaintiff to be posted 
for each shipment would not be separated on a model by model 
basis thereby delineating between piratical or non-piratical 
copies. 

2. That the imported model, “Super Climber” pick-up truck 
infringed the Scottsdale Copyright Number VA 101-550 owned 
by the plaintiff and, accordingly, was denied entry. The request 
of the importer to re-export said vehicles was granted. 

3. That the imported model “Super Climber” jeep did not in- 
fringe on plaintiff's Renegade Copyright Number VA 101-548 
and, accordingly, said detained imported vehicles were to be 
transmitted to the importer. 

4. That the bonds posted by the plaintiff, the copyright 
owner, should be released and transmitted in full to the im- 
porter. 

In a communication with an officer of the port district at Pitts- 
burgh, Pennsylvania, plaintiff's counsel was informed that the cus- 
toms service would transmit to the importer the three bonds here- 
inbefore referred to and posted by the plaintiff at such time as 
notice of re-export of the vehicles determined to have infringed on 
the copyright of the plaintiff had been received by the customs 
service. 

A Temporary Restraining Order with respect to the bonds in 
question was made and entered by this court under date of March 
4, 1983. 

In the instant proceeding the plaintiff seeks a preliminary in- 
junction enjoining the Secretary of the Treasury and the Commis- 
sioner of Customs from releasing from their immediate custody and 
control these bonds posted by the plaintiff. At the hearing on plain- 
tiffs application for a preliminary injunction before this court on 
March 14, 1983, it was admitted and agreed that the sole purpose 
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in seeking a preliminary injunction was to preserve the status quo 
with respect to the present custody and control of the bonds posted 
by the plaintiff with the customs service pending the final determi- 
nation upon the merits of all issues raised in plaintiff's complaint 
now on file herein. 

In considering plaintiff's request for the issuance of a prelimi- 
nary injunction, it is necessary that reference be made to the appli- 
cable customs regulations relating thereto. 

No dispute exists with respect to the authority of the District Di- 
rector of Customs to seize imported articles which he determines 
constitute piratical copies of a recorded copyright work. 19 CFR 
§ 133.42. As indicated by the foregoing statements of facts, the pro- 
visions of 19 CFR § 133.43 relating to the notice provided by cus- 
toms to the importer and copyright owner, to the written demand 
for exclusion of entry by the copyright owner and the filing of a 
bond in the sums determined by the customs service, have been 
fully complied with. It is with particular reference to 19 CFR 
§ 133.43(c)(4) that attention is directed with respect to the instant 
proceeding: 


(4) Withdrawal of bond. At any time prior to transmittal of 
the case to the Commissioner of Customs or his designee for 
decision, the copyright owner may withdraw a bond filed in ac- 
cordance with paragraph (b) of this section. Prior to returning 
the bond to copyright owner and release of the detained arti- 
cles, the district director shall require the copyright owner and 
the importer to file written statements agreeing to hold the 
United States Customs Service and the district director harm- 
less for any consequence or return of the bond and release of 
the detained articles. After the withdrawal of a bond, the dis- 
trict director shall release importations of the same article by 
the same importer without further notice to the copyright 
owner. 


In 19 CFR § 133.44, relating to the determination by the customs 
service of a disputed claim of piratical copying, likewise requires 
specific attention: 


§ 133.44 Decision of disputed claim of piratical copying. 

(a) Claim of piracy sustained. Upon determination by the 
Commissioner of Customs or his designee that the detained 
article forwarded in accordance with § 133.43(c)(1) is a pi- 
ratical copy, the district director shall seize and forfeit the 
imported articles in accordance with Part 162 of this chap- 
ter, and shall return the bond to the copyright owner. 

(b) Denial of piracy sustained. Upon determination by 
the Commissioner of Customs or his designee that the de- 
tained article forwarded in accordance with § 133.43(c)(1) is 
not a piratical copy, the district director shall release all 
such detained merchandise and transmit the copyright 
owner’s bond to the importer. 
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Notwithstanding the standard requisite for granting a prelimi- 
nary injunction traditionally utilized by the courts viz, likelihood of 
success, this court in reviewing the record in the instant proceed- 
ings is satisfied that the plaintiff has raised questions going to the 
merits which are so serious and doubtful, “as to make them a fair 
ground for litigation and thus for more deliberate investigation.” 
Hamilton Watch Co. v. Benrus Watch Co., 206 F. 2d 738, 740 (2d 
Cir. 1953). In Hamilton Watch Co. decision, supra, Judge Frank has 
characterized the purpose of a preliminary injunction as a proceed- 
ing which “serves as an equitable policing measure to prevent the 
parties from harming one another during litigation; to keep the 
parties, while the suit goes on, as far as possible in the respective 
positions they occupied when the suit began.” See also Lunken- 
heimer Co. v. Condec Corp., 268 F. Supp. 667 (S.D.N.Y. 1967). 

In the case of Washington Metropolitan Area Transit Commission 
v. Holiday Tours, Inc., 559 F. 2d 841, 844 (D.C. Cir. 1977), Circuit 
Judge Leventhal has placed the application of the standard for the 
issuance of a preliminary injunction in clear perspective: 


Our holding is generally in accord with the movement in 
other courts away from a standard incorporating a wooden 
‘probability’ requirement and toward an analysis under which 
the necessary showing on the merits is governed by the bal- 
ance of equities as revealed through an examination of the 
other three factors. In a leading case, Judge Frank, speaking 
for the Second Circuit, stated: “To justify a temporary injunc- 
tion it is not necessary that the plaintiff's right to a final deci- 
sion, after a trial, be absolutely certain, wholly without doubt; 
if the other elements are present (i.e., the balance of hardships 
tips decidedly toward plaintiff), it will ordinarily be enough 
thai the plaintiff has raised questions going to the merits so 
serious, substantial, difficult and doubtful, as to make them a 
fair ground for litigation and thus for more deliberative [sic] 
investigation.” Hamilton Watch Co. v. Benrus Watch Co., 206 
F. 2d 738, 740 (2d Cir. 1953). [Italics in original; emphasis sup- 
plied. | 


McAfee v. United States, 3 CIT 20, 531 F. Supp. 177 (1982). 

The plaintiff undisputedly has complied with the requirement of 
19 CFR § 133.43(c)(4) in requesting the return of the two bonds 
posted by it with the customs service. The denial by customs of 
plaintiff's timely withdrawal request, without further explanation, 
appears to be premised upon the dubious reasoning that deliberate 
refusal of the importer to comply with the mandatory require- 
ments of 19 CFR § 133.43(c)(4) to file a written statement agreeing 
to hold the customs service harmless justifies the release of the 
bonds in question to the importer. This questionable determination 
by customs, despite the acknowledged fact that each imported ship- 
ment for which a bond had been posted by the plaintiff contained 
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piratical copies as well as non-piratical copies of plaintiff's copy- 
right, indeed, justifies the intervention by this court in the instant 
proceedings to preserve the status quo pending a determination on 
the merits. 

Denial of plaintiff's application for a preliminary injunction with 
the resulting release of the bonds in question by the customs serv- 
ice to the importer would thwart the court’s ability to maintain the 
status quo until a final determination on the merits can be made. 
Iowa Center Associates v. Watson, 456 F. Supp. 1108 (N.D. Ill. 1978). 

The subject matter of the cause of action instituted by the plain- 
tiff is within the jurisdiction of this court to determine and con- 
clude. The transmittal of the bonds in question to the importer by 
customs may irreparably injure the plaintiff by rendering moot the 
very claim it has asserted in this court and by subjecting it to a 
multiplicity of suits, thereby precluding it from the right and op- 
portunity to have the cause of action adjudicated upon the merits 
in its chosen forum. Matthews v. Rogers, 284 U.S. 521 (1932). 

In assessing and weighing the balance of hardship and/or injury 
between the respective parties, the court is satisfied that no appar- 
ent injury can be said to fall upon the defendant by reason of the 
issuance of a preliminary injunction. S. J. Stile Associates, Ltd. v. 
Dennis Snyder, 68 CCPA—, C.A.D. 1261 (1981). No obligation is in- 
curred by the defendant, the United States Government, other 
than to continue to hold the bonds which had been filed therewith 
as required by agency regulation. Nor does the court view that any 
injury or harm to the public interest will result from the issuance 
of the preliminary injunction. On the contrary, the pertinent cus- 
toms regulations evince an intent that the public interest would 
not be served by permitting an importer to deliberately and willful- 
ly fail to comply with the required statutory requirements and to 
unjustly reward such conduct by transmitting to the importer the 
security which a copyright holder under the laws and regulations 
of the United States has by it election been permitted to withdraw. 

Accordingly, it is hereby. 

ORDERED that the defendants together with their officers, agents 
and employees be and are hereby enjoined from releasing and/or 
transferring or permitting the transfer of certain bonds posted with 
the customs service by the plaintiff pursuant to 19 CFR §133.43 re- 
lating specifically to customs entry numbers 82-807044-5, 83- 
800602-7, and 83-800586-6, entered at the port of Pittsburgh, Penn- 
sylvania, pending the fina! determination of the above-entitled 
action and/or until further order of this court. 
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MALETz, Senior Judge: The United States brought this action 
against defendants John E. Murray, Jr., Stephen P. Hopkins and 
Paul C. Ryan to recover the value of merchandise allegedly entered 
in violation of section 592 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1592 (1976).! 

The Government alleges that defendants submitted false state- 
ments in 83 separate entries as to the value and country of origin 
of animal glue. Defendants Murray and Hopkins were indicted in 
connection with 21 of those 83 entries. Murray was convicted of 
violating 18 U.S.C. §§ 371 and 542.? His conviction was affirmed by 
the First Circuit Court of Appeals. United States v. Murray, 621 F. 


'The statute applicable to these proceedings is section 592 of the Tariff Act of 1930 which was in effect prior 
to enactment of the Customs Procedure Reform and Simplification Act of 1978. That section provided: 

Penalty against goods. If any consignor, seller, owner, importer, consignee, agent, or other person or per- 
sons enters or introduces, or attempts to enter or introduce, into the commerce of the United States any 
imported merchandise by means of any fraudulent or false invoice, declaration, affidavit, letter, paper, or by 
means of any false statement, written or verbal, or by means of any false or fraudulent practice or appli- 
ance whatsoever, or makes any false statement in any declaration under the provisions of section 1485 of 
this title (relating to declaration on entry) without reasonable cause to believe the truth of such statement, 
or aids or procures the making of any such false statement as to any matter material thereto without rea- 
sonable cause to believe the truth of such statement, whether or not the United States shall or may be 
deprived of the lawful duties, or any portion thereof, accruing upon the merchandise, or any portion thereof, 
embraced or referred to in such invoice, declaration, affidavit, letter, paper, or statement; or is guilty of any 
willful act or omission by means whereof the United States is or may be deprived of the lawful duties or 
any portion thereof accruing upon the merchandise or any portion thereof, embraced or referred to in such 
invoice, declaration, affidavit, letter, paper, or statement, or affected by such act or omission, such merchan- 
dise, or the value thereof, to be recovered from such person or persons, shall be subject to forfeiture, which 
forfeiture shall only apply to the whole of the merchandise or the value thereof in the case or package 
containing the particular article or articles of merchandise to which such fraud or false paper or statement 
relates. The arrival within the territorial limits of the United States of any merchandise consigned for sale 
and remaining the property of the shipper or consignor, and the acceptance of a false or fraudulent invoice 
thereof by the consignee or the agent of the consignor, or the existence of any other facts constituting an 
attempted fraud, shall be deemed, for the purposes of this section, to be an attempt to enter such merchan- 
dise notwithstanding no actual entry has been made or offered. 

218 U.S.C. § 542 (1970) provides in part: 

Entry of goods by means of false statements. Whoever enters or introduces, or attempts to enter or intro- 
duce, into the commerce of the United States any imported merchandise by means of any fraudulent or 
false invoice, declaration, affidavit, letter, paper, or by means of any false statement, written or verbal, or 
by means of any false or fraudulent practice or appliance, or makes any false statement in any declaration 
without reasonable cause to believe the truth of such statement, or procures the making of any such false 
statement as to any matter material thereto without reasonable cause to believe the truth of such state- 
ment, whether or not the United States shall or may be deprived of any lawful duties; or 

Whoever is guilty of any willful act or omission whereby the United States shall or may be deprived of 
any lawful duties accruing upon merchandise embraced or referred to in such invoice, declaration, affidavit, 
letter, paper, or statement, or affected by such act or omission— 

hall be fined for each offense not more than $5,000 or imprisoned not more than two years, or both. 

Nothing in this section shall be construed to relieve imported merchandise from forfeiture under other 

provisions of law. 
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2d 1163 (1980). Hopkins was acquitted of all criminal charges. De- 
fendant Ryan was not a party to these criminal proceedings. 


* * * * * * * 


18 U.S.C. §371 makes unlawful conspiracy to defraud the United 
States. 

Defendants have moved to dismiss the action on four grounds: (1) 
lack of subject matter jurisdiction; (2) insufficiency of process; (3) 
failure to state a claim upon which relief can be granted; and (4) 
insufficiency of service of process.* For the reasons that follow, the 
court concludes that defendants’ motion must be denied. 


I 


In support of their contention that this court lacks subject 
matter jurisdiction, defendants make a two-pronged argument. 
First, according to defendants, former section 592 authorized the 
commencement of in rem actions only. They continue that this 
court only possesses in personam jurisdiction over actions such as 
this which have been brought pursuant to 28 U.S.C. § 1582.4 Conse- 
quently, defendants conclude, the court lacks jurisdiction over the 
present action since it must necessarily be in rem in nature. How- 
ever, it is now established that this court may exercise jurisdiction 
over all section 592 actions—in rem as well as in personam—re- 
gardless of whether such actions are brought under the pre- or 
post-1978 version of that statute. Thus, in United States v. Accurate 


Mould Co. 4 CIT —, Slip Op. 82-65, 546 F. Supp. 567 (August 11, 
1982), this court rejected the argument that it lacked jurisdiction 
over an in rem forfeiture proceeding brought under former section 
592, stating: 


The jurisdictional grant to this court over actions under sec- 
tion 592 is clear and without limitation. 28 U.S.C. § 1582, as 
amended by the Customs Courts Act of 1980, is not limited by 
the date of the import transaction. Nor is that section limited 
to actions which are brought under the present provisions of 
section 592. To the contrary, it is simply a grant over any 
action brought under section 592 irrespective of whether it is 
brought under the present provision of section 592 or under 
the provision which was in effect prior to the amendments 
made by the Customs Procedure Reform and Simplification 
Act of 1978. 


* * * * * * * 


In sum, Congress in enacting the Customs Courts Act of 1980 
provided this court, in plain and unambiguous language, with 


3 At oral argument, counsel for defendants conceded that whatever defects there were with service of process 
had since been cured by the Government. 
428 U.S.C. § 1582, as amended by the Customs Courts Act of 1980, provides in part: 
The Court of International Trade shall have exclusive jurisdiction of any civil action which arises out of 
an import transaction and which is commenced by the United States— 
(1) to recover a civil penalty under section 592 * * * of the Tariff Act of 1930;* * * 
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exclusive jurisdiction over all section 592 actions commenced 
on or after January 30, 1981. 


Id. at —, 546 F. Supp. at 568 (emphasis in original). Accord United 
States v. Shineman, 4 CIT —, Slip Op. 82-77 (September 17, 1982). 

In short, regardless of whether an action is commenced under 
former or present section 592, this court has jurisdiction over such 
an action pursuant to 28 U.S.C. § 1582, as amended by the Customs 
Courts Act of 1980. 


II 


Defendants next claim that the process in this action is defective 
because the summons did not bear the signature of the clerk or 
deputy clerk of the court, or the seal of the court. Defendants con- 
tend that this is mandated by Form 4 of the Appendix of Forms to 
the rules of this court. 

But there is no direction in either those rules or the Appendix of 
Forms which requires that a “Form 4” summons bear either the 
signature of the clerk or deputy clerk, or the seal of the court. 
Hence, the court finds no merit in this agreement. The cases cited 
by defendants in support of their contention hold that the absence 
of both the seal of the court and the signature of the clerk renders 
the summons void and not amendable. See, e.g., Kramer v. Scientif- 
ic Control Corp., 365 F. Supp. 780 (E.D.Pa. 1973); Peaslee v. Haber- 
stro, 19 F. Cas. 71 (C.C.N.D.N.Y. 1879) (No. 10, 844); and Dwight v. 
Merritt, 4 F. 614 (C.C.S.D.N.Y. 1880). However, these authorities 
are all district court cases and therefore not relevant to the contro- 
versy here. Thus, rule 4(b) of the Federal Rules of Civil Procedure 
provides that “the summons shall be signed by the clerk, be under 
the seal of the court, contain the name of the court and the names 
of the parties, * * *” By contrast, this court’s rule 4(b) does not re- 
quire that the summons “be signed by the clerk’’ or “be under the 
seal of the court.” In addition, 28 U.S.C. § 2632(a) provides in part 
that: 


[A] civil action in the Court of International Trade shall be 
commenced by filing concurrently with the clerk of the court a 
summons and complaint, with the content and in the form, 
manner, and style prescribed by the rules of the court. 


Measured against these provisions, and coupled with the fact 
that this court is one of nationwide jurisdiction necessitating great- 
er flexibility in its procedures, the absence of a rule expressly re- 
quiring the clerk’s signature and court seal on the summons of this 
court evidences an intention to dispense with such requirements. 
Accordingly, it is concluded that there is no defect in the process in 
this action. 
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Ill 


Defendants have further moved for dismissal, pursuant to rule 
12(bX5), asserting various grounds for their position that the Gov- 
ernment has failed to state a claim upon which relief can be grant- 
ed. Among those grounds are autrefois acquit (prior acquittal),® 
double jeopardy, res judicata, collateral estoppel, and violations of 
the due process clause. As indicated above, defendants further 
argue that section 592 only allows in rem actions, thereby barring 
the present in personam proceedings. 

The court ccasiders each of these arguments, beginning with the 
claim of double jeopardy. 


A 


In determining whether the double jeopardy clause is implicated 
in a putatively civil action such as the present one, the following 
two-tier inquiry is to be used: 


[T]he question whether a particular statutorily-defined pen- 
alty is civil or criminal is a matter of statutory construction. 
* * * First, we have set out to determine whether Congress, in 
establishing the penalizing mechanism, indicated either ex- 
pressly or impliedly a preference for one label or the other. 
* * * Second, where Congress has indicated an intention to es- 
tablish a civil penalty, we have inquired further whether the 
statutory scheme was so punitive either in purpose or effect as 
to negate that intention. * * * In regard to this latter inquiry, 
we have noted that “only the clearest proof could suffice to es- 
tablish the unconstitutionality of a statute on such a ground.” 


United States v. Ward, 448 U.S. 242, 248-49 (1980) (citations omit- 
ted). As to the legislative purpose of section 592, it would seem 
clear that Congress intended that section to be a civil remedial 
sanction. Indeed, in United States v. Alcatex, Inc., 328 F. supp. 129 
(S.D.N.Y. 1971), this very issue was presented for resolution in the 
context of a claim of double jeopardy. The court, noting Congress’ 
clear intent to provide for both punitive and remedial sanctions by 
providing for the former in Title 18 of the United States Code and 
for the latter in Title 19 of the United States Code, found that Con- 
gress did not intend to make them mutually exclusive.* The court 
therefore concluded that section 592 must be viewed as creating a 
civil action in the context of a double jeopardy claim. Jd. at 132-33. 

A consideration of related Supreme Court decisions leads to no 
different conclusion. See, e.g., One Lot Emerald Cut Stones and One 
Ring v. United States, 409 U.S. 232, 235 (1972) (double jeopardy 
clause does not foreclose a forfeiture action under 19 U.S.C. § 1497 


5Other than the constitutional underpinning of double jeopardy, there appears to be no difference between 
autrefois acquit and double jeopardy. See, e.g., Black’s Law Dictionary 170 (4th ed. 1968). 

Whatever further doubts there may be on this point are resolved by the following provision in 18 U.S.C. 
§ 542: 


Nothing in this section shall be construed to relieve imported merchandise from forfeiture under other 
provisions of law. 
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following a smuggling acquittal under 18 U.S.C. § 545 because “nei- 
ther two criminal trials nor two criminal punishments” are in- 
volved); Rex Trailer Co. v. United States, 350 U.S. 148, 151-54 
(1956); United States ex rel. Marcus v. Hess, 317 U.S. 537, 548-52 
(1943). Thus, as to the first inquiry regarding congressional intent, 
Congress intended to impose both criminal and civil penalties upon 
persons in defendants’ position. 

The court next considers whether Congress, despite its manifest 
intention to establish a civil, remedial mechanism, nevertheless 
provided for sanctions so punitive as to “transform what was clear- 
ly intended as a civil remedy into a criminal penalty.” Rex Trailer 
Co., 350 U.S. at 154. On this score the district court in Alcatex ob- 
served that: 


[T]he Government is on firm ground when it characterizes 
the statute here in question [section 592] as being broadly “re- 
medial.’”’ The Government in cases like this may fairly be pre- 
sumed to have suffered injury. First, in order to further the 
purposes of the pertinent statutes, there is the heavy expense 
of investigating, monitoring and prosecuting alleged law- 
breakers. The expense is caused because of the alleged conduct 
of defendants and others like them. It is understandable, and 
by no means unjust, for Congress to decide that when law- 
breakers are caught they should help to defray the enforce- 
ment expenses. * * * Moreover, the Government suffers in 
cases like this the injury of having its trade, economic and for- 
eign policies frustrated or impeded. Ths kind of damage, [is] 
not the less real for being difficult or impossible to measure 
precisely. * * * It seems clear, in short, that forfeiture of the 
illegally imported property “or the value thereof’ is a reason- 
able and fair form of liquidated damages * * * designed to 
“afford the government complete indemnity for the injuries 
done it” and “to make sure that the government would be 
made completely whole.” 


Id., 328 F. Supp. at 132-33 (citations omitted). 

The court fully agrees with the conclusions reached in Alcatex. 
In similar contexts the Supreme Court has recognized that a 
remedy such as that provided for in section 592 is neither so unrea- 
sonable nor so excessive that it transforms what was clearly in- 
tended as a civil remedy into a criminal penalty. In the leading Su- 
preme Court decision in this area, Helvering v. Mitchell, 303 U:S. 
391 (1938), the Court concluded that provisions such as section 592 
are remedial, not punitive, in nature. In Mitchell Justice Brandeis 
observed that: 


Forfeiture of goods or their value and the payment of fixed 
or variable sums of money are other sanctions which have 
been recognized as enforceable by civil proceedings since the 
original revenue law of 1789. Act of July 31, 1789, c. 5, § 36, 1 
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Stat. 29, 47. In spite of their comparative severity, such sanc- 
tions have been upheld against the contention that they are es- 
sentially criminal * * * 


Id. at 400. See also One Lot Emerald Cut Stones, 409 U.S. at 232 
(forfeiture plus penalty equal to value of smuggled goods not crimi- 
nal); Hess, 317 U.S. at 549-50 (double damages civil penalty for con- 
struction fraud not criminal). 

In summary, the court concludes that the present action does not 
implicate a violation of the double jeopardy clause. 


B 


In support of their rule 12(b)(5) motion based on res judicata and 
collateral estoppel defendants place heavy reliance upon Coffey v. 
United States, 116 U.S. 436 (1885). That case held that a judgment 
acquitting a defendant of tax evasion barred a subsequent forfeit- 
ure action to confiscate the defendant’s distilling equipment. In 
contradistinction to Coffey, however, the latest Supreme Court deci- 
sions hold that a civil action following a criminal acquittal involv- 
ing the same or closely similar facts is not barred by res judicata or 
collateral estoppel.’ 

It is now settled that neither the doctrine of res judicata nor col- 
lateral estoppel precludes a subsequent civil action which is based 
on the same facts as a prior criminal proceeding which resulted in 
an acquittal. First, in connection with res judicata, the Supreme 
Court plainly stated the rule in Helvering v. Mitchell: 


Since this proceeding to determine whether the amount 
claimed is payable as a tax is a proceeding different in its 
nature from the indictment for the crime of willfully attempt- 
ing to evade the tax, the contention that the doctrine of estop- 
pel by judgment applies rests wholly on the assertion that the 
issues here presented were litigated and determined in the 
criminal proceeding. * * * But this is not true. 

The difference in degree of the burden of proof in criminal 
and civil cases precludes application of the doctrine of res judi- 
cata. The acquittal was “merely * * * an adjudication that the 
proof was not sufficient to overcome all reasonable doubt of the 
guilt of the accused.” Lewis v. Frick, 233 U.S. 291, 302. It did 
not determine that Mitchell had not willfully attempted to 
evade the tax. That acquittal on a criminal charge is not a bar 
to a civil action by the Government, remedial in its nature, 


7The Court’s opinion in Coffey was not based on either the double jeopardy or due process clauses, but rather 
on the nonconstitutional basis of issue preclusion. Thus, insofar as the Coffey decision was reached on a ground 
other than the double jeopardy clause, it is distinguishable from the present case. 

Although Coffey has not been expressly overruled, its holding has not been expanded. See, e.g, One Lot Emer- 
ald Cut Stones v. United States, 409 U.S. 232, 235 n. 5 (1972); 1B J. Moore, W. Taggart, J. Wicker, Moore’s Feder- 
al Practice {| 0.418[3] (1982). In those cases where the penalty provision in issue has been regarded as additional 
criminal punishment Coffey has been followed. See, e.g., United States v. One Assortment of 89 Firearms, 685 F. 
2d 913 (4th Cir. 1982) (en banc). 
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arising out of the same facts on which the criminal proceeding 
was based has long been settled. 


Id. at 397. Accord United States v. Nat’l Ass’n of Real Estate 
Boards, 339 U.S. 485, 492-93 (1950). 

The rule is the same in connection with collateral estoppel. The 
Supreme Court explained in One Lot Emerald Cut Stones that: 


[T]he difference in the burden of proof in criminal and civil 
cases precludes application of the doctrine of collateral estop- 
pel. The acquittal of the criminal charges may have only repre- 
sented “‘an adjudication that the proof was not sufficient to 
overcome all reasonable doubt of the guilt of the ac- 
cused.’” * * * As to the issues raised [in the criminal proceed- 
ing], it does not constitute an adjudication on the preponder- 
ance-of-the-evidence burden applicable in civil proceedings. 


Id. at 235 (citations omitted). 

The court finds these decisions controlling. Moreover, this court’s 
conclusion that a section 592 proceeding is a civil remedy, separate 
from the criminal provisions of 18 U.S.C. § 542, distinguishes the 
present case from Coffey and its progeny. See, e.g., United States v. 
One Assortment of 89 Firearms, 685 F. 2d 913 (4th Cir. 1982) (en 
banc). 

In the 89 Firearms decision the court found a forfeiture proceed- 
ing—which was an integral part of a criminal statute—to be a 
criminal penalty and thus barred by the prior criminal acquittal of 
the defendant. Jd. at 918. In reaching this conclusion the Fourth 
Circuit panel relied heavily on Coffey where the forfeiture action 
was based on statutory provisions indentical to those cited in the 
indictment. Here, by contrast, the criminal penalty provided by 18 
U.S.C. § 542 is separate and distinct from the civil sanction pro- 
vided by 19 U.S.C. § 1592. See United States v. Gramer, 191 F. 2d 
741 (9th Cir. 1951). 

In sum, the court concludes that this action is not barred by 
either the doctrines of res judicata or collateral estoppel. 


C 


Defendants next argue that the action is barred because it vio- 
lates their due process rights under the fifth amndment. Although 
defendants have not clearly articulated their position, it appears to 
be essentially twofold: (1) that this action has been unjustifiably de- 
layed and (2) that the defense of a full trial would constitute an 
“intolerable economic burden” for them. 

As to unjustifiable delay, defendants claim that the commence- 
ment of the present action on February 25, 1982 for entries extend- 
ing from 1972 to 1975 violates the due process guarantee of a 
prompt judicial determination. The court notes, however, that all 
of the defendants waived the defense of the statute of limitations 
until February 28, 1982. Defendants having thus waived their 
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rights under the statute of limitations cannot now claim a denial of 
due process by virtue of a passage of time to which they have 
agreed. See United States v. Thirty-Seven Photographs, 402 U:S. 
363, 374 (1971) (“No seizure or forfeiture will be invalidated * * * 
where the claimant is responsible for extending either administra- 
tive action or judicial determination beyond the allowable time 
limits. * * *’’). See also Ivers v. United States, 581 F. 2d 1362, 
1372-73 (9th Cir. 1978). 

Furthermore, in connection with both delay and economic hard- 
ship, it is significant that the merchandise in question entered the 
flow of United States commerce. The Government never seized or 
detained defendants’ merchandise which has an alleged total do- 
mestic value of $5,045,266.39. The fact that the Government never 
had possession of the merchandise distinguishes this case from 
United States v. Eight Thousand Eight Hundred Fifty Dollars, 645 
F. 2d 836, 839-40 (9th Cir. 1981), where that court reversed the dis- 
trict court’s forfeiture order since the Government had unjustifia- 
bly delayed the institution of forfeiture proceedings in a situation 
where a currency importation of $8,850 had been seized and re- 
tained by Customs at the port of entry following a failure to de- 
clare. Considering that the merchandise involved here was never 
seized by Customs, coupled with the fact that every defense of a 
lawsuit involves some degree of economic hardship, defendants’ 
claim of ‘“‘an intolerable economic burden” lacks merit. 

Finally, it is to be observed that it is not violative of consititu- 
tional guarantees to impose both a civil and criminal sanction for 
the same act. United States v. Ward, 448 U.S. at 250; One Lot 
Emerald Cut Stones, 409 U.S. at 235, Helvering v. Mitchell, 303 U.S. 
at 399. Thus, the imposition of both criminal and civil penalties for 
the filing of false cr fraudulent entries is not a violation of due 
process. 


D 


In addition to the foregoing constitutional and related grounds 
for dismissal, defendants insist that the complaint should be dis- 
missed for failure to state a claim on the asserted ground that the 
Government here seeks an in personam remedy, whereas former 
section 592, which was applicable when the alleged violations oc- 
curred, provided only for an in rem forfeiture proceeding. Defend- 
ants base this contention in essence upon the legislative history 
surrounding former section 592. 

As to that legislative history, defendants argue that Congress, in 
enacting section 592 in 1930, entitled that section “Penalty Against 
Goods,” thus evidencing its intent to give the United States the 
right to commence only in rem forfeiture proceedings. Defendants 
buttress this argument by pointing to section 591 of the Tariff Act 
of 1930—the criminal analog to section 592—which provided for in 
personam criminal penalties. Defendants contend that given this 
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latter consideration Congress could not have intended to authorize 
the imposition of personal penalties in section 592 in addition to 
the forfeiture proceedings provided for therein. Finally, defendants 
point to the fact that when Congress amended section 592 in 1978 
it noted: 


The penalty for violation of section 592 would be changed 
from an in rem penalty, forfeiture of the merchandise, to an in 
personam penalty, a monetary liability of the importer. 


S. Rep. No. 778, 95th Cong., 2d Sess. 19, reprinted in 1978 U.S. Code 
Cong. & Ad. News 2211, 2230.8 

In connection with this first argument that the heading of sec- 
tion 592, “Penalty Against Goods,’ marks the outer boundary of 
the kind of proceedings which may be brought pursuant thereto, it 
is fundamental that section headings to statutory provisions are 
not generally delimiting. This is because the words of a heading, 
being more general, do not control the more specific words of the 
statute, except to the extent that the former may evidence a wider 
operation of the act than disclosed by their words. 2A C. Dallas 
Sands, Sutherland’s Statutes and Statutory Construction § 47.14 
(4th ed. 1972). The Supreme Court observed in this very regard in 
Brotherhood of Railroad Trainmen v. Baltimore & Ohio R. Co., 331 
U.S. 519 (1947): 


[A] heading is but a short-hand reference to the general sub- 
ject matter involved. * * * [H]eadings and titles are not meant 
to take the place of the detailed provisions of the text. * * * 
Where the text is complicated and prolific, headings and titles 
can do no more than indicate the provisions in a most general 
manner; to attempt to refer to each specific provision would 
often be ungainly as well as useless. As a result, matters in the 
text which deviate from those falling within the general pat- 
tern are frequently unreflected in the headings and titles. Fac- 
tors of this type have led to the wise rule that the title of a 
statute and the heading of a section cannot limit the plain 
meaning of the text. United States v. Fisher, 2 Cranch 358, 386; 
Cornell v. Coyne, 192 U.S. 418, 430; Strathearn S. S. Co. v. 
Dillon, 252 U.S. 348, 354. For interpretative purposes, they are 
of use only when they shed light on some ambiguous word or 
phrase. They are but tools available for the resolution of a 
doubt. But they cannot undo or limit that which the text 
makes plain. 

Id. at 528-29. Here the scope of section 592 is unmistakable on its 


face. In simple, unambiguous language that section makes refer- 
ence to a mechanism for recovering the value of merchandise from 


8It is to be noted, however, that in that same Senate report, it was observed that violations of former section 
592 were “penalized by forfeiture of the merchandise or a payment equal to the value of the merchandise.” 1978 
U.S. Code Cong. & Ad. News 2211, 2228 (emphasis added). See United States v. Appendagez, Inc., et al., 5 CIT —, 
Slip Op. 83-14, at 4-7 (March 15, 1983). 
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persons who violate section 592, language clearly contemplating a 
personal action against section 592 violators. See United States v. 
Willetts, 28 F. Cas. 612, 614 (S.D.N.Y. 1871) (No. 16,699). 

Second, the fact that Congress imposed an in personam criminal 
sanction for false statements or omissions in no wise precludes in 
personam civil remedies for the same conduct. United States v. Al- 
catex. This is underscored by the repeal in 1948 of 19 U.S.C. § 1591 
and its reenactment in section 542 of Title 18, entitled “Crimes and 
Criminal Procedure.” This would indicate that Congress intended 
to separate and distinguish civil sanctions in section 592 from 
criminal penalties in 18 U.S.C. § 542 and to provide for an in per- 
sonam sanction in each instance. See One Lot Emerald Cut Stones, 
409 US. at 236 (“The fact that the sanctions were separate and dis- 
tinct and were contained in different parts of the statutory scheme 
[19 U.S.C. § 1497 and 18 U.S.C. § 545] is relevant. * * * Congress 
could and did order both civil and criminal sanctions, clearly dis- 
tinguishing them.”) 

Nor is defendants’ citation to the legislative history accompany- 
ing the 1978 amendments to section 592—even were that history 
unmistakably clear—conclusive as to the meaning of former sec- 
tion 592.9 While the views of a subsequent Congress may be enti- 
tled to some weight in limited circumstances, such as when the 
precise intent of the enacting Congress is obscure, NLRB v. Bell 
Aerospace Co., 416 U.S. 267, 275 (1974); Seatrain Shipbuilding Corp. 
v. Shell Oil Co., 444 U.S. 572, 596 (1980), such views cannot over- 
ride the unmistakable intent of the enacting one. Teamsters v. 
United States, 431 U.S. 324, 354 n. 39 (1977). As the Supreme Court 
cautioned in United States v. Price, 361 U.S. 304, 313 (1960), “the 
views of a subsequent Congress form a hazardous basis for infer- 
ring the intent of an earlier one.’’ Accord Consumer Product Safety 
Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 117 (1980). 

What is particularly significant is that the pre-1978 version of 
section 592 contained the phrase “or the value thereof, to be recov- 
ered from such person or persons.” On its face this language does 
not limit the Government’s civil remedy solely to an in rem forfeit- 
ure proceeding against merchandise or the identifiable proceeds 
therefrom, as defendants argue. Had Congress so intended it would 
have used the word “proceeds” rather than the word “value.” 
Moreover, Congress undoubtedly recognized the difficulty, if not 
impossibility, of seizing offending merchandise, or the identifiable 
proceeds therefrom, once it had entered the stream of commerce. 
Consequently, Congress gave the Government the right to proceed 
against violators of former section 592 in an in personam civil 
action to recover the value of the merchandise. Otherwise, violators 
of that section would be able to enter the merchandise into the 
stream of commerce and thereby immunize themselves from liabili- 


®* As previously indicated, this legislative history is contradictory on the question whether or not only in rem 
proceedings could be brought under former section 592. See note 8, supra. 
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ty for the money value of the offending merchandise. See United 
States v. Appendagez, 5 CIT —, Slip Op. 83-14, at 6-8 (March 15, 
1983). 

The short of the matter is that there is nothing in the legislative 
history or plain language of former section 592 which would lead to 
the conclusion that that section only authorized in rem actions. 


IV 


For all of the foregoing reasons, defendants’ motions to dismiss 
are denied. 


(Slip Op. 83-19) 


Rey CAFE CoFFEE COMPANY, INC., PLAINTIFF v. WINSTON E. 
PITMAN, District DIRECTOR oF Customs, MIAMI, FLORIDA; AND 
THE UNITED STATES CUSTOMS SERVICE, DEFENDANTS 


(Court No. 83-3-06413) 


Order Denying Application for Temporary Restraining Order 


(Dated March 23, 1983) 


Before Bok, Judge. 


Sandler & Travis (Paul E. Linet and Robert I. Targ), for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Susan L. 
Handler-Menahem) for the defendants. 

Bor, Judge: The plaintiff, a corporation existing under the laws 
of the state of New Mexico with its principal place of business lo- 
cated in Albuquerque, New Mexico, is engaged in business as a 
coffee broker. On or about February 15, 1983, plaintiff sought to 
import into the United States at the port of Miami, Florida, 3,500 
bags of coffee. 

The subject importation lacked a proper certificate of origin re- 
quired for the entry of coffee into the United States pursuant to 
the International Coffee Agreement to which the United States 
subscribes. 19 U.S.C. §§ 1356(a)(1) and 1356(f)(1)(B). Plaintiff there- 
upon posted an approved Customs bond in an amount equal to the 
value of the merchandise, assuring that the certificate of origin 
would be filed. Entry of the subject merchandise was denied by 
Customs. 

Plaintiff provided the customs service with a certificate indicat- 
ing Trinidad as the country of origin. The customs service, noting 
that the markings on the subject merchandise bore the designation, 
Guatemala, determined that the said merchandise originated in 
that country (Guatemala). This was admitted by the plaintiff. 

After several discussions between the plaintiff and the Director 
of Customs, Miami, Florida, in an attempt to resolve a rejection of 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 71 


the subject merchandise, a letter under date of March 14, 1983, was 
directed to plaintiff by the said Director of Customs, Miami, Flor- 
ida, providing as follows: 


This letter is to advise you that your coffee shipment of 3,500 
bags (Customs Entry Number 83-177907-6) is not legally docu- 
mented. You have the following two options: 

(1) Export the coffee under Customs control, after depos- 
iting with this office an irrevocable letter of credit or nego- 
tiable instrument in the amount of 40% of its domestic 
value ($667,188). The net amount to be submitted to this 
office would be $266,875.20; or 

(2) Not pay the foregoing and have Customs formally 
seize the entire shipment. 


This office must be notified of your decision prior to 4:30 
P.M. of March 18, 1983. 

On March 17, 1983, the plaintiff made application to the Director 
of Customs, Miami, Florida to permit the subject merchandise to be 
entered into the “free-trade zone” as zone restricted merchandise 
pursuant to 19 CFR § 146.25. This application was denied by Cus- 
toms. 

Counsel for plaintiff alleges that on or about March 18, 1983, 
they were informed by a customs service official that the subject 
merchandise had been formally placed under seizure. 

The instant proceeding has regularly been brought on for hear- 
ing pursuant to an application by the plaintiff for a Temporary Re- 
straining Order seeking to enjoin the defendants, inter alia, from 
seizing or otherwise detaining or continuing to seize or detain the 
subject merchandise consisting of 3,500 bags of coffee presently in 
the custody of Customs. 

Upon considering the files and records and the memoranda briefs 
submitted by respective counsel and having heard the argument of 
counsel and the court having presented orally its opinion and deci- 
sion with respect to plaintiff's application, which said oral decision 
is a part of the official record in the proceeding and, accordingly, is 
made a part hereof by this reference, the court finds: 

The granting of plaintiff's application for a Temporary Restrain- 
ing Order does not fulfill the purpose of injunctive relief and main- 
tain the status quo of the merchandise in question, but, in fact, 
changes the status thereof so as to possibly destroy any right the 
customs service might have to enforce the obligation and remedies 
provided for in 19 U.S.C. § 1592, if, in fact, such remedies are ulti- 
mately determined to be warranted and enforceable. Hamilton 
Watch Co. v. Benrus Watch Co., 206 F. 2d 738, 740 (2d Cir. 1953). 

From the record it appears that customs has failed to comply 
with the statutory requirements relating to the assessment of pen- 
alties under section 1592 as well as with respect to the seizure of 
any property thereunder. Notices as required by the statute and 
the customs regulations do not appear to have been given. 19 CFR 
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§ 162.77. The time limits imposed by customs in responding to the 
determinations made in connection with the subject merchandise 
do not accord with the statutory provisions of section 1592 nor with 
the customs regulations implementing the same. 19 CFR § 162.78. 

Counsel for the plaintiff admit to the court that no attempt has 
been made by the plaintiff to file with the Secretary of the Treas- 
ury a petition for either a remission or mitigation of any purported 
assessed penalty in the manner as provided by 19 U.S.C. § 1618. 

The court concludes, from the record presented to the court as 
well as from the arguments presented by respective counsel, not 
only that doubt exists as to the validity of any present proceedings 
instituted by the customs service with respect to the subject mer- 
chandise, but also that the application of the plaintiff for a Tempo- 
rary Restraining Order has been prematurely brought before this 
court in not having properly exhausted the administrative reme- 
dies presently afforded to it by the statutes of the United States 
and customs regulations. The intervention by this court in granting 
injunctive relief cannot be justified in the absence of a more specif- 
ic showing of immediate irreparable harm or damage resulting to 
the plaintiff. 

Now therefore, it is hereby 

ORDERED and ADJUDGED that the application of the plaintiff for a 
Temporary Restraining Order be and is hereby denied. 
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Appeal to U.S. Court of Appeals 


For the Federal Circuit 


83-833.—Daw Industries, Inc. v. United States—WEARING APPAR- 
EL.—Appeal from Slip Op. 83-6 filed on March 3, 1983. 
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International Trade 
Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, March 30, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RAAB. 
Commissioner of Customs. 


Investigations Nos. 701-TA-179 Through 181 (Final) 


CERTAIN STAINLESS STEEL Propucts From BRAZIL 


AGENCY: United States International Trade Commission. 
ACTION: Continuation of final countervailing duty investigations. 
EFFECTIVE DATE: February 22, 1983. 


SUMMARY: On February 2, 1983, the United States Department 
of Commerce suspended its countervailing duty investigations con- 
cerning hot-rolled stainless steel bar, cold-formed stainless steel bar 
and stainless steel wire rod (certain stainless steel products) from 
Brazil (48 F.R. 4703). The basis for the suspension was an agree- 
ment by the Government of Brazil to offset all benefits which Com- 
merce found to constitute subsidies with an export tax on all ex- 
ports of the subject products to the United States. Accordingly, pur- 
suant to section 704(f)(1)\(B) of the Tariff Act of 1930 (19 U.S.C. 
§ 1671c(f)(1)(B)), the United States International Trade Commission 
suspended its countervailing duty investigations on the subject 
products from Brazil (48 F.R. 8875). On February 22, 1982, however, 
a request to continue the investigations was filed with Commerce 
and the Commission pursuant to section 704(g)(2) of the Tariff Act 
(19 U.S.C. § 1671c(g)(2)) by counsel for the petitioners. Accordingly, 
the Commission hereby gives notice of the continuation of investi- 
gations Nos. 701-TA-179 through 181 (Final), Hot-Rolled Stainless 
Steel Bar, Cold-Formed Stainless Steel Bar, and Stainless Steel 
Wire Rod from Brazil. Unless the investigations are extended, the 
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Department of Commerce will make its final subsidy determina- 
tions in these cases by May 9, 1983, and the Commission will make 
its final injury determinations by June 23, 1983. 


FOR FURTHER INFORMATION CONTACT: Larry Reavis, (202/ 
523-0296), Office of Investigations, U.S. International Trade Com- 
mission, Washington, D.C. 20436. 


SUPPLEMENTARY INFORMATION: 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 FR 6189, Feb. 10, 1982), not later 
than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the late 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d)). Each document filed by a 
party to this investigation must be served on all other parties to 
the investigation (as identified by the service list), and a certificate 
of service must accompany the document. The Secretary will not 
accept a document for filing without a certificate of service (19 CFR 
§ 201.16(c), amended by 47 FR 33682, Aug. 4, 1982). 

Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on April 29, 1983, pursuant to section 206.21 of the 
Commission’s rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a hearing in connection 
with this investigation beginning at 10:00 a.m., on May 11, 1983, at 
the U.S. International Trade Commission Building, 701 E Street 
NW., Washington, D.C. 20436. Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.) on May 2, 1983. All per- 
sons desiring to appear at the hearing and make oral presentation 
should file prehearing briefs and attend a prehearing conference to 
be held at 10:00 a.m., e.s.t., on May 5, 1983, in room 117 of the U.S. 
International Trade Commission Building. The deadline for filing 
prehearing briefs is May 6, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 FR 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
prehearing brief was submitted. All legal arguments, economic 
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analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 FR 33682, Aug. 4, 1982). 
Posthearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24) and must be submitted not later than the 
close of business on May 23, 1983. 

Written submissions.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
before May 23, 1983. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion in accordance with section 201.8 of the Commission’s rules (19 
CFR § 201.8). All written submissions except for confidential busi- 
ness data will be available for public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary 
to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 FR 33682, Aug. 
4, 1982), and part 201, subparts A through E (19 CFR part 201, as 
amended by 47 FR 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20). 

By order of the Commission. 

Issued: March 22, 1982. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 


CERTAIN TEXTILE SPINNING ae 
Diss Wink Autti ec Investigation No. 337-TA-124 


DOFFERS 


Notice of Change of the Commission Investigative Attorney 


Notice is hereby given that, as of this date, Wilhelm Zeitler, Esq., 
of the Unfair Import Investigations Division will be the Commis- 
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sion investigative attorney in the above-cited investigation instead 
of Jeffrey Neeley, Esq. 

The Secretary is requested to publish this Notice in the Federal 
Register. 

Dated: March 15, 1983. 

Davin I. Witson, 
Chief, 
Unfair Import Investigations Division. 


In the Matter of 
CERTAIN VARIABLE CHARACTER Investigation No. 337-TA-131 
DispLay DEVICES 


Notice of Change of the Commission Investigative Attorney 


Notice is hereby given that, as of this date, Arthur Wineburg, 
Esq., of the Unfair Import Investigations Division will be the Com- 
mission investigative attorney in the above-cited investigation in- 
stead of Jeffrey Neeley, Esq. 

The Secretary is requested to publish this Notice in the Federal 
Register. 

Dated: March 15, 1983. 

Davin I. WILson, 
Chief, 
Unfair Import Investigations Division. 


Investigations Nos. 701-TA-187 (Final) and 731-TA-100 (Final) 


CERTAIN TOOL STEELS FROM BRAZIL AND THE FEDERAL REPUBLIC 
OF GERMANY 


AGENCY: United States International Trade Commission. 


ACTION: Suspension of final countervailing duty investigation and 
postponement of hearing. 


EFFECTIVE DATE: March 14, 1983. 


SUMMARY: On March 14, 1983, the United States Department of 
Commerce suspended its countervailing duty investigation involv- 
ing certain tool steels from Brazil. The basis for the suspension is 
an agreement by the Government of Brazil to offset completely the 
amount of net subsidy determined by Commerce to exist with re- 
spect to the subject product. Accordingly, the United States Inter- 
national Trade Commission hereby gives notice of the suspension of 
its countervailing duty investigation involving certain tool steels 
from Brazil (investigation No. 701-TA-187 (Final)). Additionally, 
the Commission hereby gives notice of the cancellation of the hear- 
ing to be held in connection therewith. 
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Since the Department of Commerce has postponed its final deter- 
mination in its investigation on certain tool steels from the Federal 
Republic of Germany until May 27, 1983, the Commission is like- 
wise rescheduling its final determination in accordance with sec- 
tion 735(b\(2) of the Tariff Act of 1930 (19 U.S.C. 1673d(b)(2)) and is 
postponing its hearing in that investigation. Notice of the Commis- 
sion’s new hearing date will be published as soon as it is deter- 
mined. 

FOR FURTHER INFORMATION CONTACT: Mr. Stephen P. 
Miller, Office of Investigations, U.S. International Trade Commis- 
sion, (202) 523-0305. 

This notice is published pursuant to section 207.40 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.40). 

By order of the Commission. 

Issued: March 21, 1983. 


KENNETH R. Mason, 
Secretary. 


In the Matter of Investigation No. 337-TA-112 
CERTAIN CUBE PUZZLES 


Notice of Denial of Petition for Reconsideration 


AGENCY: U.S. International Trade Commission. 
ACTION: Denial of petition for reconsideration. 


SUPPLEMENTARY INFORMATION: On December 29, 1982, the 
Commission concluded the above-captioned investigation under sec- 
tion 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) with a determi- 
nation that there is a violation of that section in the importation 
into and sale in the United States of certain cube puzzles. On Janu- 
ary 12, 1982, complainant Ideal Toy Corp. (Ideal) filed a petition for 
reconsideration pursuant to section 210.58 of the Commission’s 
Rules of Practice and Procedure (19 CFR § 210.58) requesting that 
the Commission issue cease and desist orders and broaden its exclu- 
sion order to include 4 by 4 and other cube puzzles. On February 
17, 1988, Ideal withdrew its request for cease and desist orders. 

On March 16, 1988, the Commission denied the petition for re- 
consideration. 

Copies of the Commission’s Action and Order and all other non- 
confidential documents filed in connection with this investigation 
are available for inspection during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436, tele- 
phone 202-523-0161. 
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FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0499. 

By order of the Commission. 


Issued: March 17, 1983. 


KENNETH R. Mason, 
Secretary. 
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